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l. INTRODUCTION/SUMMARY

The Four Lakes Task Force (FLTF), the Delegated Authority of Gladwin and Midland
Counties, has administered the preparation of this lake level report. The FLTF is a Michigan
non-profit corporation, whose board of directors is comprised of representatives of lake
associations and other interested parties representing the respective interests of the property
owners located on Sanford, Wixom, Smallwood and Secord Lakes. The objective of this report
is the establishment of normal legal lake levels for Sanford Lake, Wixom Lake, Smallwood
Lake and Secord Lake and the establishment of the Four Lakes Special Assessment District, in
accordance with Part 307 of the Michigan Natural Resources and Environmental Protection
Act (NREPA), Michigan Public Act 451 of the Public Acts of 1994, as amended, MCL
324.30701, et seq. (Part 307). Appendix A contains resolutions from both counties for the
formation of the FLTF and the preparation of this legal lake level report. The FLTF hired
Spicer Group Inc. and Clark Hill to provide professional engineering and legal services to
prepare this report and assist with administration of the process for establishing the legal lake
level.

Sanford Lake, Wixom Lake, Smallwood Lake and Secord Lake all presently exist and are
heavily developed. Currently there are 6,555 parcels of private properties which front the lakes
and 1,961 parcels of private properties that have dedicated easement access to the lakes. Maps
showing the location of these parcels are provided in Appendix E.

Each lake is created by a dam. At this time, the dams and most of the lake bottom lands, to a
flowage right contour, are privately owned. The flowage rights were originally obtained in the
1950’s and 1960°s by Wolverine Power Company. The flowage rights have since been
transferred to current owners. As a general statement, although there are exceptions, the lake
bottom property below the flowage right contour is privately owned either by the FLTF or
Boyce Hydro. The flowage rights for Sandford Lake, for the most part, are currently held by
the FLTF. The flowage rights for remaining lakes, for the most part, are currently held by
Boyce Hydro.

Due to this private ownership of lake bottoms, the riparian rights of most of the property
owners surrounding the lakes are limited. Thus, the lakes can be lowered or drained with
minimal consideration to the interest of the property owners who have invested into the
properties surrounding the lakes. The Counties of Midland and Gladwin have petitioned the
Circuit Court to establish legal lake levels to protect the interests of the property owners who
directly benefit from the existence of these lakes as well as the interests of the Counties.

The four dams and four lakes were constructed in 1924 to generate hydro-electric power.
Through the years, lake levels and dams have been operated by several private owners, for the
purpose of power generation. In recent decades, this operation has been conducted under the
regulatory oversight and license of the Federal Energy Regulatory Commission (FERC). The
FERC licenses regulate the water elevations of the lakes and the timing to achieve normal
summer and winter water elevations. Copies of the FERC licenses are provided in Appendix
D. Neither the State of Michigan nor the Counties of Midland and Gladwin currently have
clear regulatory oversight of the lake levels or the operation and maintenance of the dams.

In September of 2018, FERC revoked the license for the Edenville Dam, which creates Wixom
Lake. The FERC license was revoked because the dam was determined to be non-compliant
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with FERC regulations. Upon this revocation, FERC relinquished its regulatory oversight to
Michigan Department of Environmental Quality (MDEQ). Shortly after the revocation of the
license, the dam owner drained Wixom Lake by approximately 8 feet, presumably due to the
revocation of the FERC license. The FLTF is not aware of objections or violations from
MDEQ or MDNR. Boyce Hydro and the FLTF have an agreement that water level will be
restored for the summer of 2019, with the understanding that the MDEQ will permit this
provided that a normal legal lake level is established and repairs to the Edenville Dam are
implemented by 2024.

FERC licenses are still in place for the remaining three dams. These licenses are scheduled to
expire in 2028. The Counties, along with many of the Lake Associations and property owners,
are concerned about the long-term sustainability of the hydro-electric power generation,
therefore, are pursuing preemptive action to avert the draining of the lakes and provide a
mechanism for long-term sustainability that does not rely on power generation alone. The
establishment of the legal lake levels will provide security to property owners and Counties
that the dams can be repaired and operated in the absence of hydro-electric power generation.

The primary objectives of Midland and Gladwin Counties submitting the petition to the Circuit
Court are to maintain levels into the future, ensure all dams become and remain compliant with
state safety standards, acquire rights to operate and maintain the dams and lake bottoms, and
establish a local authority that will be responsible to manage the dams.

The recommendation of this study is that the Circuit Court order State of Michigan normal
legal lake levels and order the establishment of the Four Lakes Special Assessment District.
The recommendation is that the Circuit Court order State of Michigan legal lake elevations that
match the elevations in FERC licenses. In other words, the recommendation is no change to
historically observed water elevations. The establishment of legal lake levels is in the best
interest of property owners surrounding the lakes. In the event a FERC license is revoked,
surrendered or expires, a Court-ordered lake level enables local government, under State law,
to continue regulating the water levels and sustaining the lakes. The current situation at the
Edenville Dam and Wixom Lake, where the FERC license was revoked in September 2018, is
an example of what can happen in the absence of a legal lake level order.

The recommendation is also to establish the Four Lakes Special Assessment District. The
Special Assessment District is recommended to provide a method of financing the acquisition,
operation, maintenance, repairs and improvements to the dams to ensure that the dams meet
State of Michigan dam safety standards, in accordance with Part 315 “Dam Safety” of NREPA,
MCL 324.31501 et seq. (Part 315). Establishing a method of financing is a necessity for
maintaining and sustaining the dams and lake levels into the future. The recommendation is
establishment of a single special assessment district (the Four Lakes Special Assessment
District) to include Sanford Lake, Wixom Lake, Smallwood Lake and Secord Lake. The
recommendation is that the Four Lakes Special Assessment District include properties that
front the lakes and properties with deeded and/or dedicated private easement access to that
lake. This includes privately owned properties, Michigan Department of Natural Resources
(MDNR) properties and county/local government properties.

A map of the recommended Four Lakes Special Assessment District along with a list of parcels
included in the proposed special assessment boundary are included in Appendix E. This map
and list of parcels has been developed using property tax information provided by local
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government and plats provided by the State of Michigan. The intent is that properties that front
the lakes or have some form of private easement access to the lakes be included in the Four
Lakes Special Assessment District. The Four Lakes Special Assessment District will need to
be updated periodically to match the intent.

Operating and managing the Four Lakes as one entity, the Four Lakes Special Assessment
District, is cost effective, expedient and in the best interest of benefitting property owners and
the Counties. The Four Lakes are a system, the best management practice of this system is to
operate the dams with the oversight by one organization. The dams have historically been
operated by one organization, which allows coordinating and optimizing the operation of the
gates and the timing of water flow through the system. It also provides for efficiencies in
connection with administration, operation, maintenance and repairs to the dams.

The ability to continue generating hydro-electric power in a manner beneficial to the Counties
and the Four Lakes Special Assessment District is desired by the Counties, but, is not a
requirement of the legal lake level order. Power generation may cease at any of time due to the
market or the loss of FERC license. The legal lake level order ensures that the lakes can still be
managed for the benefit of the lake front properties and properties with private lake access.

The Four Lakes Task Force, as the delegated authority of the Counties, desires to have hydro-
electric power generation. The intent is that each dam has lake level assets and power assets.
The lake assets will be acquired by the Counties, on behalf of the Four Lakes Special
Assessment District, in accordance with Part 307. The power assets will be acquired
independently of the Four Lakes Special Assessment District with the intent, in the long term,
that proceeds from power generation will offset future costs of the Special Assessment District.

The Lake Level Assets include all components of the dams, excluding power assets, that are
required to maintain normal lake levels. The lake level assets also include lake bottom lands.
The Counties, on behalf of the Four Lakes Special Assessment District, will be responsible to
administer repairs and improvements to the lake assets as necessary to comply with State of
Michigan dam safety regulations, in accordance with Part 315. Should power generation exist
at any of the dams, the Counties would be responsible to have lake level assets maintained to
meet the FERC safety requirements that are similar in intent as the State requirements. The
Counties will not be responsible for FERC requirements that exceed State requirements or that
are specific to securing FERC licenses for power generation that would not otherwise be
required by Part 315 and Part 307. The intent is that Special Assessment District funds are not
to be invested into power generation or cannot be used for the operation of power assets, they
are specific to lake level assets.

1. The Boyce Trust, current owner of the assets, and the FLTF have entered into a
Letter of Agreement to execute a purchase contract to transfer all lake assets. The
contract will be signed by June 2019, and a closing in January 2020, contingent
upon a Circuit Court order to establish normal legal lake levels. The contract
includes a phased transition that moves all deeds and titles into escrow and
transfers all Lakes Assets ownership in full in 2022 and transfers complete
ownership and operations to the FLTF by June 2024.

The Four Lakes Task Force may charge lease rates to power generation operators and may let
contracts for operation of the normal lake levels to a hydro-power operator if this is deemed to
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be beneficial to the Counties and the Four Lakes Special Assessment District. Proceeds from
leases or contracts will offset future maintenance and operation costs to the Special Assessment
District.

Boyce Hydro LLC, the owner of the dams, has provided the FLTF and the MDEQ with the
Part 12D Safety Inspection Reports. These reports are required by FERC and outline findings
and recommendations, descriptions of the dams, and review of potential failure modes for each
dam. The Part 12D report is based on an engineering observation and judgement, it is not a
detailed engineering plan or study. Detailed engineering analysis along with MDEQ/FERC
permitting will be required prior to implementing many of the needed repairs.

The FLTF met and coordinated with the MDEQ Dam Safety staff and understand that many of
the repairs and improvements outlined in the Part 12D safety inspection reports for FERC
would also be required for State of Michigan, should the MDEQ inherit regulatory oversight of
the dams. The preliminary conclusion is, it should be anticipated that modest improvements to
spillway capacity at Wixom Lake and Secord Lake will be required and that repairs at all four
dams will be required. In general, signs of instability or structural fatigue have not been
observed but repairs and maintenance are needed. Detailed scoping, engineering, and
permitting would be completed upon the legal lake level order by the Circuit Court.
Preliminary budgets provided in this report in Appendix C have been developed based on the
information provided the FLTF to date. These are estimates, subject to updates upon detailed
engineering and execution of the implementation plan.

As part of the process, the FLTF has engaged and communicated with the public and local
government officials for the purpose of collecting input regarding the establishment of normal
legal lake levels and the Special Assessment District. This included establishing a Facebook
page, website, a call number, engaging with members of the lake associations, conducting
meeting with local officials and conducting 6 public informational meetings. For the public
informational meetings, an invitation along with information set forth in an FAQ (i.e.
“frequently asked questions™) were sent to owners of most properties that are identified as
being within the tentative Special Assessment District. The estimated attendance of the public
informational meetings was 2,000 people. A presentation that included background of the
dams and lakes, and a summary of the lake level study was provided. The presentation
included estimates of special assessments and an implementation schedule. The FLTF
received substantial public input, including over 2,000 written questions. The FLTF has
addressed many of the questions with the development of recommendations within this report
and has taken considerations for the structure and future of the FLTF. A copy of the notice,
FAQ and updated public informational meeting presentation are provided in Appendix B.
Also, a summary of items addressing public input is also included in Appendix B.

Section 30703 of Part 307 indicates that a preliminary study be completed, and the study shall
address the following:

The feasibility of a project to establish and maintain a normal lake level

The expediency of the normal level project

Feasible and prudent alternative methods and design for controlling the normal level
The estimated costs of construction and maintenance of the normal level project

A method of financing initial costs
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e The necessity of a Special Assessment District and the tentative boundaries
e Other information the County Board resolves is necessary

These items are addressed in more detail in the following sections of this report.

In summary, the lakes and dams already exist and no changes to current FERC regulated water
elevations are being proposed. It is feasible to establish and maintain Part 307 normal legal
lake levels and it is feasible to implement a project to repair and improve existing dams to meet
Part 315 requirements. This will require the FLTF to acquire rights to operate and maintain the
lake level assets, implement a project to make repairs and improvements, and operate/maintain
dams into the future. The anticipated cost to acquire rights and implement repairs is
approximately $20 million, plus annual operational costs into foreseeable future. The State of
Michigan is providing $5 million in funding to assist with the implementation of repairs to the
dams. A Special Assessment District is necessary to fund the remainder of costs, minus any
additional grants or private funding that may be secured. The issuance of special assessment
bonds to finance project will be necessary. The anticipated bond would be for 20 years and
will require the full faith and credit of Midland and Gladwin Counties. The anticipated
schedule for the needed repairs to the lake level assets will be completed by 2023.

II. DESCRIPTION OF FOUR DAMS AND LAKES

SANFORD DAM AND LAKE DESCRIPTION

The Sanford Dam is located on the Tittabawassee River approximately 11 miles upstream of
the City of Midland, Michigan. The dam is situated adjacent to the Village of Sanford, which
lies approximately 10 miles west of the City of Midland. It is the most downstream of the four
dams owned by Boyce Hydro, LLC. The others, in upstream order from Sanford are Edenville,
Smallwood, and Secord. All were built around 1924 for the purpose of hydro-power
generation.

The Sanford Dam creates Sanford Lake which is approximately 1,525 acres in size and gross
storage volume of 15,000 acre-feet, when the “normal” summer elevation of 630.8 feet water
level elevation is achieved. Most of the shoreline of Sanford Lake is developed with
residential properties. Based on the County of Midland records, there are 944 parcels of
property that front the lake and 918 parcels that do not front the lake but have private easement
access to the lake. The flowage right contour for Sanford Lake is 638.8.

The dam consists of four (4) major components including the left embankment, the
powerhouse, the spillway, and the right embankment with fuse plug, which is intended to
provide additional spillway capacity during a large flood event. The fuse plug material is
designed to erode and wash out to protect the remainder of the dam. The left embankment is
160 feet long and is integral with a parking and mobilization area. The powerhouse is 71 feet
long and includes four (4) turbine units. The spillway section is 149 feet long and includes six
(6) Tainter gates, of which four (4) are 10 feet high by 22 feet wide, and two (2) are 10 feet
high by 25 feet wide. The crest elevation of each gate is 622.3 feet. The right embankment is
1,200 feet long and includes a 190-foot wide fuse plug.

The original drawings of the dam are from 1924, prior to the use of the National Geodetic
Vertical Datum of 1929 (NGVD29). The FERC license for the Sanford Dam references a
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normal elevation of 625.0 NGVD29. It has been established that the 625.0 elevation is not on
the NGVD29 datum, rather it references the original dam datum from 1924. The dam has been
subsequently surveyed and determined that the NGVD29 datum is 5.8 feet above the datum
referenced on the original construction drawings. The normal pool elevation of 630.8
NGVD29 is the has been used for several historical studies submitted to the FERC and FERC
has confirmed that they recognize that the normal pool elevation being used by the licensee as
630.8 NGVD29.

Elevations presented throughout this report are referenced unless noted otherwise. It should be
noted that a conversion to the North American Vertical Datum of 1988 (NAVDS88) is provided
in this report. NAVDA88 is the modern and commonly used datum by most Counties, State and
Federal Agencies. We recommend any Circuit Court Order reference the NGVD29 and the
NAVD88 datums.

HAZARD POTENTIAL CLASSIFICATION

The Sanford Dam is classified as having a high-hazard potential due to the impact that a
potential failure could have on downstream developments, potential for loss of life and
potential for failure of downstream dams. The maximum height of the Sanford Dam is 36 feet.
State of Michigan law requires this dam to have spillway capacity to convey the 200-year
storm.

SUMMARY OF STANDARD OPERATING PROCEDURES
Reservoir/Lake Operation

The Sanford Dam was built to provide headwater level control for the purpose of hydro-electric
power generation and received its original license from FERC in 1987. The FERC license is to
operate the reservoir/lake between two sets of water levels. The summer water operation is
within 0.3 above and 0.4 feet below of the normal pool elevation of 630.8 feet. The winter
water operation is 627.8 feet. The winter drawdown may begin December 15 and must be
completed by January 15. The lake is to be returned to summer operating level when surface
water temperature reaches 39 degrees Fahrenheit. The minimum flow requirement through the
dam is 210 cfs (cubic feet/second), except during walleye spawning season when it is 650 cfs.
Section 407 of the FERC license references the water temperature and dissolved oxygen
requirements.

Gate Operation

The FERC license requires that when water levels rise above the normal lake level and cannot
be accommodated by increased hydro-electric power generate on, gate operations are required
to control water level. Gate operations must be performed manually, meaning opening and
closing gates. The gate uses a chain hoist on a trolley system. An operator is required to set the
chain on the hoist drum and to be in attendance to push the start and stop buttons.

Because this dam is located downstream of the Secord Dam, the most northern station operated
by Boyce Hydro, water flow from the Secord Dam affects water levels in all downstream lakes.
When Secord Dam is operated to pass increasing flow, in a manner of a few minutes, all dams
must be operated so increased flow is passed from dam to dam to maintain normal lake levels
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in the system. In practice, gates are opened when the inflow is greater than normal capacity
and water levels are expected to exceed the normal lake level range. There is a Federal
Emergency Management Agency (FEMA) 100-year flood elevation and during large storm
events, water level may exceed normal levels.

EDENVILLE DAM AND WIXOM LAKE DESCRIPTION

The Edenville Dam, built in 1924, is located on the Tittabawassee and Tobacco Rivers located
near the town of Edenville, Michigan. The dam includes the Edenville spillway and
powerhouse located on the Tittabawassee River and the Tobacco spillway located on the
Tobacco River. The total earthen embankment length is approximately 6,200 feet. The
Michigan State Highway 30 (M-30) causeway effectively divides the embankment with the east
side of the embankment impounding water from the Tittabawassee River and the west side of
the embankment impounding water from the Tobacco River. The M-30 bridge opening acts to
connect the water impounded on both rivers. The combined impoundments create Wixom Lake.

Wixom Lake has a surface area of approximately 2,300 acres in size and gross storage volume
of 40,000 acre-feet when the normal summer elevation of 675.8 feet is achieved. Most of the
shoreline of Wixom Lake is developed with residential properties. Based on the Counties of
Midland and Gladwin records, there are 2,875 parcels of property that front the lake and 828
parcels that do not front the lake but have private easement access to the lake. The flowage
right contour for Wixom Lake is 678.8.

Tittabawassee River Section -The left embankment of the Tittabawassee River section extends
from natural ground to the gated spillway and is approximately 625 feet long. The right
embankment of the Tittabawassee River section extends 2,900 feet from the powerhouse to M-
30. The minimum crest elevation of the Tittabawassee embankments is approximately 682.1
feet.

Edenville Dam -Tobacco River Section - The left embankment of the Tobacco River section
extends 520 feet from M-30 to the Tobacco spillway. The right embankment of the Tobacco
River section extends approximately 1,895 feet from the Tobacco spillway and ties into natural
ground. The minimum crest elevation of the Tobacco embankment is approximately 682.1 feet.

There are two (2) gated spillway sections, the Tittabawassee and the Tobacco spillways. The
Tittabawassee and Tobacco gated spillways have three (3) steel Tainter gates each (radial
gates). The Tittabawassee spillway contains two (2) gates that are 20 feet wide by 9 feet 6
inches high and one (1) gate that is 23 feet 7 inches wide by 9 feet 6 inches high. The Tobacco
spillway has two (2) gates that are 23 feet 7 inches wide by 9 feet 6 inches high and one (1)
gate that is 20 feet wide by 9 feet 6 inches high. From abutment-to-abutment, the Tittabawassee
and Tobacco spillways are 68.6 and 72.2 feet wide, respectively. Gate sill elevation of the
current structures is 667.8 feet.

The powerhouse is located adjacent to the Tittabawassee spillway and has a concrete
substructure and brick superstructure, is approximately 50.6 feet wide, and contains two (2)
vertical-shaft generating units.
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HAZARD POTENTIAL CLASSIFICATION

The Edenville Dam, which includes both the Tittabawassee and Tobacco embankments, is
classified as having a high-hazard potential due to the impact that a potential failure could have
on downstream developments, potential for loss of life and potential for failure of downstream
dams. The maximum height is 54.5 feet. State of Michigan law requires this dam to have
spillway capacity to convey half the Probable Maximum Flood (PMF).

SUMMARY OF STANDARD OPERATING PROCEDURES

Reservoir/Lake Operation

The Edenville Dam was built to provide headwater level control for the purpose of hydro-
electric power generation and received it a license from FERC in 1998. The FERC license was
revoked September 2018. The FERC license included a requirement to operate lake between
two sets of water levels. The summer water operation is within 0.3 above and 0.4 feet below of
the normal pool elevation of 675.8 feet. The winter water operation is 672.8 feet. The winter
drawdown may begin from December 15 and must be completed by January 15. Lake level is
to return to summer operating level when water temperature reaches 39 degrees Fahrenheit.
The minimum flow that must be released into the bypassed reach of the Tobacco River is 40
cubic feet per second (cfs) from October 1 through March 31 and 66 cfs April 1 and September
30. All minimum flows shall be continuous. There is not a reference to minimum flow through
the Tittabawassee River, this is estimated to be 125 cfs. Section 402 of the FERC license
references the water temperature and dissolved oxygen requirements.

Gate Operation

Spillway structures exist at the Edenville Dam. The Dam has one gate hoist trolley on the
Tittabawassee River side and one gate hoist trolley on the Tobacco River side. Each gate is
opened fully before the hoist trolley is disconnected from the hoist chain to begin opening the
adjacent gate. Gate operators must always be on site when discharging from the spillway
structures during flood events.

The normal gate operation procedure is to open the Tobacco Tainter gates first to make releases
to control the pool level. The Tittabawassee spillway gates are opened when additional spillway
discharge capacity is needed to control the lake level. Each gate is fully opened prior to opening
an additional gate. The order of gate operation is rotated such that no one gate is opened more
often than another gate.

Because this dam is located downstream of the Secord Dam, the most northern station operated
by Boyce Hydro, water flow from the Secord Dam affects water levels in all downstream lakes.
When Secord Dam is operated to pass increasing flow, in a manner of a few minutes, all dams
must be operated so increased flow is passed from dam to dam to maintain normal lake levels
in the system. In practice, gates are opened when the inflow is greater than normal capacity
and water levels are expected to exceed the normal lake level range. There is a FEMA 100-
year flood elevation and during large storm events, water level may exceed normal levels.
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SMALLWOOD DAM AND LAKE DESCRIPTION

The Smallwood Dam, built in 1924, is located approximately 18 miles northwest of the City of
Midland, Michigan near M-30. The dam is oriented in a northeast-southwest direction and
consists of four (4) major components including the left embankment, spillway, powerhouse
and right embankment.

The Smallwood Dam creates Smallwood Lake which is approximately 500 acres in size and
gross storage volume of 6,000 acre-feet when the normal summer elevation of 704.8 is
achieved. The majority of the shoreline of Smallwood Lake is developed with residential
properties. Based on the County of Gladwin’s records, there are 721 parcels of property that
front the lake and 91 parcels that do not front the lake but have private easement access to the
lake. The flowage right contour of Smallwood Lake is 707.8.

The left embankment is approximately 800 feet long and is 38 feet high at the spillway. The
right earth embankment is approximately 125 feet long. The top elevation is 715.7 feet. The
powerhouse is brick and a reinforced concrete that is integral with the intake structure. The
powerhouse is 27 feet by 28 feet by 60 feet in height and includes one (1) vertical propeller
unit. The spillway for the dam is integral with the powerhouse. The right wall of the spillway
is the left wall of the powerhouse. Two (2) 23.4 feet wide by 10.5 feet high radial gates sit atop
the concrete spillway with a crest elevation of 694.8 feet.

HAZARD POTENTIAL CLASSIFICATION

The Smallwood Hydro-Electric Project is classified as having a high-hazard potential due to the
impact that a potential failure could have on downstream developments, potential for loss of
life and potential for failure of downstream dams. The maximum height is 38 feet. State of
Michigan law requires this dam to have spillway capacity to convey the 200-year storm.

SUMMARY OF STANDARD OPERATING PROCEDURES
Reservoir/Lake Operation

The Smallwood Dam was built to provide headwater level control for the purpose of hydro-
electric power generation and received its original license from FERC in 1998. The FERC
license includes a requirement to operate the lake between two sets of water levels. The
summer water operation is within 0.3 feet above and 0.4 feet below of the normal pool
elevation of 704.8 feet. The winter water operation is 701.8 feet. The winter drawdown may
begin December 15 and must be completed by January 15. The return to summer operating
level is required when surface water temperature reaches 39 degrees Fahrenheit. There is not a
reference to minimum flow, this is estimated to be 45 cfs. Section 402 of the FERC license
references the water temperature and dissolved oxygen requirements.

Operation

The FERC License required that when water levels rise above the control levels and cannot be
accommodated by increased hydro-electric use of the available water, spillway gate operations
are required to control water level. Gate operations must be performed manually by an operator
due to the means of opening and closing a gate. The gate uses a chain hoist on a trolley system.
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An operator is required to set the chain on the hoist drum and to be in attendance to push the
start and stop buttons on the gate hoist.

Because this dam is located downstream of the Secord Dam, the most northern station operated
by Boyce Hydro, water flow from the Secord Dam affects water levels in all downstream lakes.
When Secord Dam is operated to pass increasing flow, in a manner of a few minutes, all dams
must be operated so increased flow is passed from dam to dam to maintain normal lake levels
in the system. In practice, gates are opened when the inflow is greater than normal capacity
and water levels are expected to exceed the normal lake level range. There is a FEMA 100-
year flood elevation and during large storm events, water level may exceed normal levels.

SECORD LAKE DESCRIPTION

BRIEF PROJECT DESCRIPTION

The Secord Dam is located on the Tittabawassee River approximately 41 miles upstream of the
City of Midland, Michigan. The dam is oriented in an east-west direction and consists of four
(4) major components including left embankment, powerhouse, spillway, and right
embankment.

The Secord Dam creates Secord Lake which is approximately 1,100 acres in size and gross
storage volume of 15,000 acre-feet when the normal summer elevation of 750.8 is achieved.
Most of the shoreline of Secord Lake is developed with residential properties. Based on the
County of Gladwin records there are 2,015 parcels of property that front the lake and 124
parcels that do not front the lake but have private easement access to the lake. The flowage
right contour for Secord Lake is 755.8.

The left embankment is approximately 1,400 feet long and extends from the natural high
ground abutment to the left side of the powerhouse. The right embankment is 600 feet long and
extends from the right spillway abutment wall to the natural high ground abutment. The design
crest of the embankments is 757.8 feet. The powerhouse consists of concrete and brick and is
approximately 36.5 feet long and 20 feet wide containing one vertical shaft generating unit. The
spillway structure is a reinforced concrete with two (2) Tainter gate spillway bays with a total
width of 45.58. The left Tainter gate is 20.5 feet wide by 10 feet high and the right Tainter gate
is 23.58 feet wide by 10.0 feet high. The spillway crest is at elevation 742.8 feet.

The normal pool elevation is 750.8 feet. Although not a component of the dam, the eastern
ridgeline along Secord Lake has areas that are lower than the dam embankments, with a
minimum elevation of 754.9 feet. This low area along the ridgeline allows a significant amount
of overflow into the Tea Creek watershed east of Secord Lake and does not return to the
Tittabawassee River until 2.5 river miles downstream of Secord Dam.

HAZARD POTENTIAL CLASSIFICATION

The Secord Hydro-Electric Project is classified as having a high-hazard potential due to the
impact that a potential failure could have on downstream developments, potential for loss of
life and potential for failure of downstream dams. The maximum height is 55 feet. State of
Michigan law requires this dam to have spillway capacity to convey half the Probable
Maximum Flood (PMF).
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SUMMARY OF STANDARD OPERATING PROCEDURES

The Secord Dam was built to provide headwater level control for the purpose of hydro-electric
power generation and received its original license from FERC in 1998. The Smallwood Dam
was built to provide headwater level control for the purpose of hydro-electric power generation
and received its original license from FERC in 1998. The FERC license is to operate the
reservoir/lake between two sets of water levels. The summer water operation is within 0.3
above and 0.4 feet below of the normal pool elevation of 750.8 feet. The winter water
operation is 747.8 feet. The winter drawdown is between the period from December 15 and
January 15. The return to summer operating level is to raise the water level when water
temperature reaches 39 degrees Fahrenheit. There is not a reference to minimum flow, this is
estimated to be 30 cfs. Section 402 of the FERC license references the water temperature and
dissolved oxygen requirements.

Gate Operation

The FERC license requires when water levels rise above the control levels that cannot be
accommodated by increased hydro-electric use of the available water, gate operations are
required to control water level. Gate operations must be performed manually by an operator due
to the means of opening and closing a gate. The gate uses a chain hoist on a trolley system. An
operator is required to set the chain on the hoist drum and to be in attendance to push the start
and stop buttons on the gate hoist.

Because this station is the most northern station operated by Boyce Hydro Power, LLC,
outflows from Secord affect water levels in all downstream reservoirs by virtue of the discharge
occurring at Secord Station. When Secord Station runs, in a manner of a few minutes, all
stations are running such that water is passed from station to station with no increase or
decrease in reservoir level. In practice, gate spill will occur only when the inflow is greater
than station capacity and is expected to last longer than the allowable storage within the lake
level ranges discussed above.

I11. PART 307 PRELIMINARY STUDY
Overview

Part 307 of Act 451 of 1994 is commonly known as Inland Lake Level Act. This part of Act
451 outlines how the courts establish a lake level and what aspects should be contained in the
study. The study should contain the following:

The feasibility of a project to establish and maintain a normal level of the inland lake.
The expediency of the normal level project.

Feasible and prudent alternative methods and designs for controlling the normal level.
The estimated costs of construction and maintenance of the normal lake level.

A method of financing initial costs.

The necessity of a Special Assessment District and the tentative boundaries if a
district is necessary.
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Feasibility of A Project to Establish and Maintain a Normal Level of the Inland Lake

A project to establish and maintain normal levels is feasible. The dams and lakes presently
exist, and regulated water elevations presently exist. Establishment of normal legal lake level
would not introduce detrimental impacts to properties, or the environment as currently
established. The scope of the project is to repair, maintain and operate the infrastructure that
already exists and has been in operation for nearly 100 years.

The Expediency of the Normal Level Project

The implementation schedule is to operate normal lakes levels in 2019, as soon as possible, to
implement necessary repairs and improvements on all four dams by 2023, and to complete
acquisition of all assets by 2024.

With respect to the expediency of achieving normal lake levels, this is anticipated to occur
immediately for Sanford Lake, Smallwood Lake and Secord Lake. These three lakes currently
have FERC licenses and failure to operate normal lakes levels would be a FERC violation. At
such time of the acquisition of the lake assets by the Counties, coordination between FERC,
FERC Licensee and FLTF to ensure uninterrupted operations of normal level during and after
the acquisition phase. The FERC license will need to be updated in connection with the
ownership transfer of lake level assets.

For Wixom Lake, the objective is to achieve the normal level within 45 days of the Court
Order. To achieve normal levels, the FLTF must enter into a purchase agreement with Boyce
Hydro and a contract with them to operate the dam through 2019. The agreement includes the
Counties holding title in escrow for the Edenville Dam and Wixom Lake assets in January of
2020, at which time the FLTF will need to either deploy an operations team, enter into a
contract with a qualified operator for operation.

Property rights must be acquired to properly administer the normal lake levels in accordance
with Part 307 for the remaining three dams, being Sanford, Secord and Smallwood. It is
anticipated the dams and lakes will be divided into lake level assets and power assets. The lake
level assets will be owned by the Counties and maintained by the Special Assessment District.
The agreement is that the title in full to lake assets for all dams will be transferred in 2022 and
the title to the power assets will be transferred in 2024, at which time the FLTF will need to
either deploy an operations team, enter into a contract with a qualified operator, or coordinate
FERC Licensee for operation and power generation.

The MDEQ spillway requirements for each dam will need to be determined, in accordance with
Part 315 requirements. This will require that hydrologic and hydraulic analysis for each dam is
completed and coordinated with MDEQ. This study will establish the maximum limits of the
spillway improvements that the Four Lakes Special Assessment District will be responsible to
finance, subject to agreement. Spillway improvements that exceed what would be required by
the MDEQ, but are required by FERC, would be the financial responsibility of the hydro-
electric operator.

Detailed engineering and comprehensive repair and improvement plans must be developed,
then permitted by MDEQ/FERC. The FLTF will be required to implement repairs and
improvements for the Wixom Lake assets. Boyce Hydro will be responsible to implement
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repairs for remaining dam assets. All repairs and improvements are to be completed by the end
of 2023. The FLTF, on behalf of the Special Assessment District, will be responsible for cost
of the repairs and improvements needed to meet State requirements, the hydro-electric operator
will be responsible for FERC requirements that exceed State requirements. The FLTF will not
issue payment for any construction of Sanford, Secord and Smallwood without acceptance and
approval by FERC and FLTF of work completed.

For Wixom Lake, upon receiving construction bids, the FLTF will enter into a contract with a
qualified construction contractor. A computation of cost must be prepared, and the special
assessment roll must be completed. Upon completion of assessment roll, a special assessment
hearing must be conducted, and project financing must be secured, prior to proceeding with
construction.

An implementation plan and tentative schedule are provided below:

Circuit Court Hearing May 2019

Final Agreement with Boyce June 2019
Interim Financing December 2019
Closing January 2020
Acquisition (Deeds and Titles in Escrow) January 2020
Preliminary Engineering July 2020
Permitting November 2020
Bidding December 2020
Computation of Cost December 2020
Special Assessment Hearing January 2021
Financing February 2021
Acquisition (all Lake Assets in full) January 2022
Construction completed December 2023
All Operations Transfer from Boyce Hydro June 2024

Feasible and Prudent Alternative Methods for Design to Control the Normal Level

As outlined in previous sections of this report, the Four Lakes, being Sanford, Wixom,
Smallwood, and Secord already exist. They were created in 1924 when the four dams were
constructed. Each dam has or had a FERC License that regulates water elevations for summer
and winter levels. The most feasible and prudent method to control the normal lake levels is to
repair/improve/maintain the existing dams to meet current safety regulations and operate the
dams to the previously established normal levels. Since the lakes have been established for
nearly 100 years and the shoreline around the lakes are highly developed, maintaining the status
quo is feasible and prudent and introduces no changes to the established environment.

Historically, landowners around the lakes have been reliant on a private dam owner to operate
normal levels using revenues from the generation of hydro-electric power. It is not clear and
evident that the lakes can be sustained into the future being 100 percent reliant upon revenues
generated from hydro-electric power. To protect the interest of Gladwin and Midland Counties
and of the private property owners around the lake, the most feasible and prudent alternative to
sustain normal lake levels is the establishment of a legal “normal” lake level and reliance on the
county delegated authority, through the establishment of a legal lake level, to manage the dams
with revenues from a Special Assessment District.
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The Estimated Costs of Construction and Maintenance of the Normal Level Project

Given confidentiality requirements of FERC; the Spicer Group, the Four Lakes Task Force and
the MDEQ have relied upon engineering inspections, reports and studies that have been
provided by Boyce Hydro. Detailed information regarding the four dams and lakes is provided
in the FERC Section 12D Safety Inspection Reports, complied by Dee Purkeypile P.E., on
behalf of Boyce Hydro. These reports are controlled distribution documents due to their
“Critical Energy Infrastructure Information” classification by FERC. The Four Lakes Task
Force was informed by Boyce the reports have been reviewed and accepted by FERC and that
the information provided in the reports is a reliable source of reference for the current status of
the dams. With the Circuit Court order of normal lake levels, the FLTF will complete
independent surveys, inspections and detailed engineering plans for repairing the dams and
updating of preliminary estimates of cost.

For estimating of construction costs provided in the report, engineers and contractors reviewed
the needed repairs outlined in the FERC safety inspection reports, complied by Dee Purkeypile,
P.E. on behalf of Boyce Hydro. Also, a site inspection by a qualified construction estimator was
completed. Furthermore, coordination with the MDEQ to review requirements for additional
spillway improvements was completed. MDEQ has not finalized spillway requirements to date
although, based on preliminary findings, it is anticipated that improvements to the spillway
capacity of Wixom Lake and Secord Lake will be required.

The preliminary estimate of cost associated with the acquisition of lake level assets and the
implementation of repairs/improvements needed to meet MDEQ safety requirements is $20
million, of which $5 million to be appropriated by the State of Michigan. It is anticipated the
remaining $15 million, less additional grants or private funding received, and subject to final
findings of implementation plan, will be financed by a bond sale and special assessed over the
next 20 years. The table below is a summary of the preliminary estimate of costs.

Preliminary Planning Level Budget
Lake Level Hearing

Engineering - Legal Lake Level Study $225,000.00
Attorney $125,000.00
Court Costs $10,000.00
Notifications $15,000.00
Administration $25,000.00
Total Lake Level Hearing $400,000.00

Land, Easements, and Lake Assets (Dam and Bottom Lands)

Acquisition

*Land Purchase Price $9,400,000.00

(also includes repairs to Sanford, Smallwood and Secord)

Transition Payment $1,000,000.00

Total Land and Easement Acquisition $10,400,000.00
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Professional Services / Administration
Land and Easement Title

Engineering Manager

Design Engineering - Wixom Lake

Part 307 Mapping and Assessment Roll
Permitting

Advertising, Mailing, and Publishing
Attorney - Lake Level

Bond Counsel

Financial Advisor

Cost of Publication - Bond Rating, Publishing, Sales, and Notice

Total Bidding & Computation of Cost & Special Assessment
Hearing & Financing

Construction/Repairs to Maintain Existing Dams

Sanford Lake performed by Boyce with FERC and FLTF oversight

Wixom Lake contracted by FLTF with DEQ oversight

Smallwood Lake Performed by Boyce
with FERC and FLTF oversight

Secord Lake performed by Boyce with FERC and FLTF oversight

Construction Administration
Subtotal Construction Costs

Performed by Boyce and included in
Acquisition Purchase Price Above

Subtotal Construction Repairs Assessed to District

Construction/Capacity Improvements to Meet Part 315
Probably Maximum Flood Study(s)
Capacity/Improvement for Wixom

Capacity for other Dams

Construction Administration

Subtotal Construction Improvements

State of Michigan Appropriation

Contingency
Capitalized Interest

Total Planning Level Budget
Total Planning Level Budget Assessed to District

$200,000.00
$100,000.00
$350,000.00
$150,000.00
$50,000.00
$35,000.00
$75,000.00
$60,000.00
$60,000.00
$20,000.00

$1,350,000.00
$2,650,000.00
$370,000.00

$770,000.00
$450,000.00
$5,590,000.00
-$2,490,000.00

$300,000.00
$2,000,000.00
$200,000.00
$200,000.00

$1,100,000.00

$3,100,000.00

$2,700,000.00

$5,000,000.00

$1,500,000.00
$800,000.00

$20,000,000.00
$15,000,000.00
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The estimated annual operations cost to the FLTF is expected to range between $200,000 and
$500,000 dependent of the future of hydro-electric power generation. The goal of the FLTF is
to secure a contract with a hydro-electric operator that would include charging of lease rates
and reduced annual operations cost. Such contract is contingent upon FERC acceptance,
renewal of power purchase agreements, contract with hydro-electric operator that can invest
into power assets and maintain FERC licenses, and acceptance by the local community and
counties. In the absence of developing a contract to maintain hydro-electric power generation,
it is anticipated that annual operation cost to the Special Assessment District will be higher as
there will be no revenues to offset operational costs.

Method of Financing Initial Cost

The initial costs in connection with development of this legal lake level report are from private
landowners and lake associations. Should the normal legal lake level be ordered, it is
anticipated that the eligible 2019 costs associated with the legal lake level report and circuit
court hearing would be included in the computation of cost for the Special Assessment District,
and thus be reimbursed.

The process, as outlined in the implementation schedule, will require a bond to finance project
costs not covered by State appropriations, grants or private funding. The State of Michigan has
appropriated $5 million to date. It is anticipated that interim expenses between the Circuit
Court Order and project financing will be structured such that the grant covers the interim
expenses. In addition to the State funds, interim borrowing on behalf of the Special
Assessment District for an approximate amount of $3 million may be pursued. Full faith and
credit of Midland and Gladwin Counties will be required.

With respect to the annual operational costs, this will not be included on the bond. This will be
assessed annually based on operational expenses incurred. Resolutions from each Board of
County Commissioners, in accordance with Part 307, will be required as annual costs are
anticipated to exceed $10,000 annually.

The Necessity of a Special Assessment District and the Tentative Boundaries

The establishment of a Special Assessment District is necessary to pay for the establishment
and maintenance of a normal legal lake level project and the ongoing operational costs. The
intent of the Special Assessment District is to include properties that front the lake and
properties that have deeded or dedicated (private easement) access to the lake.

A map showing the tentative boundary or the proposed Special Assessment District and a
listing of properties within are provided in Appendix E. An affidavit from the Drain
Commissioner certifying this is the best available parcel list is provided in Appendix A.

To develop the tentative Special Assessment District, Spicer Group is to obtain the following:

e Geographical Information System (GIS) parcel data from Midland and Gladwin
Counties.

o Aerial imagery and LiDAR data for each county.

e Active weed control Special Assessment Districts within the four lakes.
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Flowage right contours for each lake.

All subdivision plats surrounding the four lakes.

Public input at six (6) separate public informational meetings.

Parcel data information for all properties with return to sender based off public
informational meeting notice.

Midland and Gladwin Counties provided the FLTF/Spicer Group with their GIS parcels layers,
aerial photographs, LIDAR elevation data and property tax information. Also, the Townships
and Lake Improvement Boards provided the various existing weed control Special Assessment
Districts from around the four lakes. The weed control districts were input into the county GIS
to visually illustrate the location of parcels within each weed control district. Examination of
the current weed control Special Assessment District provides a starting point for developing
the Four Lakes Special Assessment District. However, the recommended lake Special
Assessment District does not match the weed control Special Assessment District. There are
many parcels around the lakes that are in both.

The flowage rights were originally obtained by Wolverine Power Company. As a general
statement, the lake bottom property below the flowage right contour is privately owned. The
flowage right contours for each lake were mapped using the aerial LiDAR digital elevation
model provided by each county. For the lower three (3) lakes being Sanford, Wixom, and
Smallwood, the flowage right extends to the dam for the upstream lake. For Secord Lake,
flowage rights transition into a natural river. Many property owners around the lakes have
limited riparian rights and would benefit from establishing a normal legal lake level.

Due to areas of transition from a lake system and a river system, a headwater analysis was also
performed. The headwater analysis consisted of reviewing aerial photographs, reviewing
LiDAR elevation models, reviewing weed control district limits and conducting an engineering
field observation. Aerial photographs were reviewed to identify the presence of docks and
boats. The field review consisted of reviewing items such as road crossings, depth and width of
water, and presence of boats/docks. The boundaries of the proposed Special Assessment
District in the headwater areas were mapped with consideration of boating evidence from aerial
photos and field observation, limits of existing weed control districts, elevations, and
engineering judgment. The lakes were mapped to reflect where typical inland land recreational
boating can reasonably occur.

The properties fronting the lakes (“lakefront lots™) and the properties not fronting the lakes but
having private easement access (“backlots”) were mapped based on County GIS records.
Lakefront lots recommended to be included in Special Assessment District are based on
overlaying the GIS parcels onto aerial photographs and identifying lots that front the lakes.

Backlots recommended to be included in the Special Assessment District were determined by
reviewing dedications on subdivision plats, provided by the State of Michigan. Approximately
310 subdivision plats obtained were reviewed. Backlots within subdivision plats that included
a dedication of private access to the lakes were included in the Special Assessment District.

Following the review of subdivision plats for dedicated access, the special assessment layer was
compared to the backlots in current weed control districts. In many instances, the two matched,
however, not all. To better understand the differences, a meeting and follow up conversations
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with township and county local government officials were conducted. This resulted in further
updating of back lots based on known private access easements that are not shown on
subdivision plats. The possibility exists that there are private easements to lake access that were
not discovered during this research. At this point, the preliminary assessment district contained
8,457 properties, based on County GIS records.

The Four Lakes Task Force mailed notices and FAQ’s for six (6) public informational meetings
to the 8,516 parcels (See Appendix B). At the public informational meetings and/or following
the informational meetings, feedback was received from numerous property owners and the
Special Assessment District boundary was updated based on this public input. Appendix B
included a list of all property owner comments, specific to the boundary of the proposed
Special Assessment District and summary updates made to the proposed special assessment
based on engineering verification of public input. The Special Assessment District was updated
to include 8,516 parcels.

Below is a summary of the tentative Special Assessment District.

Table 1
Number of Parcels in Tentative Special Assessment District

In the process of mailing notices for the public informational meetings, 160 notices were
returned for various reasons, primarily being the wrong mailing address in the County GIS
system. The Townships from which the returned notices came from were contacted and 100 of
the tax records have been updated to date based on a new mailing address provided by the
Township.

IV. RECOMMENDED NORMAL OR LEGAL LAKE LEVEL
In the determining the normal levels of lakes, Section 30707 of Part 307 requires that the Court

consider several factors: (a) Past lake level records, including the ordinary high-water mark and
seasonal fluctuations; (b) The location of septic tanks, drain fields, sea walls, docks, and other
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pertinent physical features; (c) Government surveys and reports; (d) The hydrology of the
watershed; (e) Downstream flow requirements and impacts on downstream riparians; (f)
Fisheries and wildlife habitat protection and enhancement; (g) Upstream drainage; (h) Rights of
riparians; (i) testimony and evidence offered by all interested persons; and (j) other pertinent
facts and circumstances.

The four dams and the four lakes were established in the 1920’s. FERC regulated water
elevations have been in place for two decades. Copies of the current 1998 FERC License’s for
each lake are provided in Appendix D. The recommendation is to order the normal lake levels
to match the FERC regulated lake levels thus there would be no change from the historically
operated lake levels.

The shorelines of the lakes are presently highly developed, consisting mostly of residential
properties. Given the current development around the lakes and the history of the normal lake
elevations, fluctuations and discharges as regulated by FERC, and the existence of the lakes
since the 1920’s, the establishment of State of Michigan normal lake levels that match the
FERC normal lake levels license’s would not introduce detrimental impacts to private property,
including septic tanks, drain fields, sea walls, docks or other pertinent physical features.
Furthermore, detrimental impacts the environment, including currently established hydrology,
drainage, riparian impacts, and natural resources, would not be introduced. Appendix B and
Appendix C provide public testimony provided to the FLTF related to the establishment of the
normal legal lake levels.

The recommendation is that the Circuit Court order State of Michigan legal lake elevations that
match the elevations in FERC licenses, as outlined in Table 2. In other words, the
recommendation is no change to historically observed water elevations. The establishment of
legal lake levels is in the best interest of property owners surrounding the lakes. In the event a
FERC license is revoked, surrendered or expires, a Court-ordered lake level enables local
government, under State law, to continue regulating the water levels and sustaining the lakes.

Table 2
Recommended Normal Legal Lake Levels

The recommendation is the winter and summer levels be operated to match the FERC licenses.
The summer water operation is within 0.3 feet above and 0.4 feet below the normal legal lake
level. The winter drawdown may begin December 15 and must be completed by January 15.
The return to summer operating level is required when surface water temperature reaches 39
degrees Fahrenheit. Minimum flows, water temperature and dissolved oxygen are maintained
in accordance with the FERC licenses, as provided in Appendix E.
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There is a FEMA 100-year floodplain surrounding the four lakes and during flood events,
water level may exceed normal levels and flooding may occur.

V. MDEQ AND FERC REQUIREMENTS

In the scenario that hydro-electric power generation exists, a FERC license must be in place
and FERC has regulatory authority and oversight for dam safety, not the MDEQ. In the
scenario that hydro-electric power generation does not exist, the MDEQ has regulatory
authority and oversight for dam safety.

In the scenario that hydro-electric power generation exists on dams that the Counties own the
lake level assets, the FLTF will be responsible to ensure the dams are maintained, operated and
inspected in accordance with the FERC license. In this scenario, it is anticipated that FLTF
will have a contract with the hydro-electric operator that will outline the financial
responsibilities of the Four Lakes Special Assessment District, the financial responsibilities of
the hydro-electric operator and the operation, maintenance, safety inspection and emergency
action plan procedures. Also, the MDEQ will required inspections in accordance with Part 307,
copies of the FERC Part 12D safety inspections and copies of the emergency action plans are
provided to them.

In the scenario that hydro-electric power generation does not exist. The FLTF will be
responsible to ensure that the dams are maintained, operated and inspected in accordance with
Part 307 and Part 315. In accordance with Part 315, dam will be classified as high hazard and
will be required to have emergency action plans. The Smallwood and Sanford Dams will be
required to pass 200-year storm flood event and the Wixom and Secord Dams will be required
to pass the ¥z Probable Maximum Flood event. The FLTF and MDEQ will coordinate a system
wide spillway capacity analysis and establish a long-term assessment manage plan to sustain
safety of dams, in accordance with Part 315.
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Introduced by

BOARD OF COMMISSIONERS OF THE COUNTY OF GLADWIN

RESOLUTION RECOMMENDING THE FORMATION OF A
CITIZEN TASK FORCE TO PLAN TO IMPLEMENT
THE NORMAL LAKE LEVEL FOR WIXOMLAKE, SANFORD LAKE, SMALLWOOD
LAKE AND SECORD LAKE PURSUANT TO PART 307 OF THE MICHIGAN
NATURAL RESOURCES AND ENVIRONMENTAL PROTECTION ACT

resoLuTion £ 2 (O [X 0171

Minutes of a regular meeting of the Board of Commissioners of the County of Gladwin,
Michigan, held at the 401 W Cedar Ave, Gladwin, Michigan 48624, on _ juuﬁlt, L 20IF
2018,at (0 (L am, local time. :

PRESENT: Commissioners

/

Siva b, Bir CJ‘J_(
ABSENT: Commissioners e
The following resolution was offered by Commissioner H \ ﬂﬂ’& N and

supported by Commissioner: _J};J_( o

WHEREAS, Wixom Lake, Sanford Lake, Smallwood Lake, and Secord Lake are inland
lakes located in Gladwin and Midland Counties, created by the impoundment of the
Tittabawassee River by four (4) hydroelectric dams which are privately owned and operated by
Boyce Hydro Power, LLC (“Boyce Hydro”); and regulated by the Federal Energy Regulatory
Commission (“FERC”) which, among other things, includes terms and conditions concerning the
water levels for each of the lakes, dam safety, property rights, water quality, public recreation and
safety, and other areas of public concern; and,

WHEREAS, in the event that Boyce Hydro loses its FERC license(s) or is unable to
perform its responsibilities there is no current state requirement for maintaining the lake levels or
governance structure in the community to ensure that the dams and lake levels will be sustained
long term.

WHEREAS, Wixom Lake, Sanford Lake, Smallwood Lake, and Secord Lake, are
important resources in Gladwin and Midland Counties, and the continued operation of the dams
and water levels are of paramount importance to the environment, recreation, property values of
lake residents, and the public and economic health of Gladwin and Midland Counties; and,

WHEREAS, Part 307 of the Michigan Natural Resources and Environmental Protection
Act, “Inland Lake Levels”, MCL 324.30701 et seq. (“Part 307”) governs the process for the
determination, establishment and maintenance of the water levels of an inland lake, and
authorizes counties to finance, construct, operate and maintain dams as necessary to maintain
such levels as determined by the circuit court; and,
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WHEREAS, Section 30704(2) of Part 307, MCL 324.30704(2) provides that if the waters
of an inland lake are located in 2 or more counties, the normal level of the lake may be
determined by all counties involved, by resolution directing legal counsel of 1 or more counties
to initiate proceedings by proper petition in the circuit court for a determination of the normal
level and for establishment of a special assessment district; and,

WHEREAS, before proceeding with legal action to determine the normal level of the
lakes under Part 307, the Gladwin County Board of Commissioners recommends and encourages
the formation of a task force consisting of representatives from the lake associations that will
interface with representatives of the Counties and other interested parties to plan for the
implementation of the lake levels, including preparation of the potential assessment district
boundaries, the designation of the Delegated Authority responsible, and any other issues
necessary to establish and manage the normal level or levels of Wixom Lake, Sanford Lake,
Smallwood Lake, and Secord Lake:

NOW THEREFORE BE IT RESOLVED, that the Gladwin County Board of
Commissioners finds that in order to protect the public’s health, safety, and welfare, to best
preserve the natural resources of the state, and to preserve and protect the value of property
around Wixom Lake, Sanford Lake, Smallwood Lake, and Secord Lake, that a normal lake level
or levels should be established for said lakes, pursuant to Part 307.

BE IT FURTHER RESOLVED, the County Board of Commissioners recommends and
invites the lake associations from Wixom Lake, Sanford Lake, Smallwood Lake and Secord
Lake, to form a task force (“Task Force”) to develop a plan, and present its recommendations for
the implementation for establishing the normal levels for Wixom Lake, Sanford Lake,
Smallwood Lake, and Secord Lake (the “Lake Level Project”).

BE IT FURTHER RESOLVED, that the County Board of Commissioners recommends
and encourages the formation of a Task Force consisting of two (2) representatives from Wixom
Lake Association, one (1) from Sanford Lake Association, one (1) from the Sanford Lake
Preservation Association, and should they choose to participate, one (1) representative from any
citizen group or lake association representing Smallwood Lake, and (1) representative from any
citizen group or lake association representing Secord Lake..

BE IT FURTHER RESOLVED, the County Board of Commissioners recommends that
the Task Force meet and provide regular progress reports to the Board of Commissioners, elected
representatives of the affected townships, the lake associations, and lake owners on all four
lakes, and present a Final report by the end December, 2018, that addresses the following:

(1) An implementation plan for establishing the normal level for Wixom Lake, Sanford
Lake, Smallwood Lake, and Secord Lake;

(2) Recommendations with respect to the potential assessment district boundaries for all
four lakes;

(3) Recommendations regarding the person or entity that shall serve as the Delegated
Authority as provided by Part 307 to act on behalf of the Gladwin and Midland Counties to
oversee the dams and manage the lake level, prepare a potential Special Assessment District and

%]
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potential Special Assessment Roll in accordance with the procedures set forth in Part 307, and
take all other actions as necessary and required by the delegated authority as provided in Part
307 and,

(4) Recommendations concerning options for the long term ownership, finance,
operations, maintenance and improvement of the lake level structures; and,

(5) Recommendations on County responses to FERC, Boyce or others action, that may
impact this resolutions intention.

BE IT FURTHER RESOLVED, the County Board of Commissioners recommends that
the Task Force keep all stakeholders informed and by establishing a “Lake Level Project
Communication Forum”, consisting of a county commissioner from Gladwin, a county
commissioner from Midland, designated representatives from the affected townships, the Village
of Sanford, the Wixom Lake Improvement Board, the Sanford Lake Improvement Board, and
Secord and Smallwood Lake Associations

BE IT FURTHER RESOLVED., that no county funds shall be used to fund the costs and
expenses of the Task Force.

YEAS: Commissioners }Jﬂ,ti ’.jl'l'T\Ogj\ ) S}%H’L; P)H"%/{,(
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Introduced by

BOARD OF COMMISSIONERS OF THE COUNTY OF GLADWIN

RESOLUTION FOR THE DETERMINATION OF THE NORMAL LAKE
LEVEL FOR WIXOM LAKE, SANFORD LAKE, SMALLWOOD LAKE AND SECORD
LAKE PURSUANT TO PART 307 OF THE MICHIGAN NATURAL RESOURCES AND

ENVIRONMENTAL PROTECTION ACT

RESOLUTION # &2 [ - 034

Minutes of a repular meeting of the Board of Commissioners of the County of Gladwin,
Michigan, held at the 401 W Cedar Ave, Gladwin, Michigan 48624, on QCh v 9, 2008,
2018, at 9 :00a.m., local time.

PRESENT: Commissioners  HRnAN (G 0kees, Aubddman,

S P |' ?\\“‘ﬁb\

ABSENT:  Commissioners NCw0

The following resolution was offered by Commissioner H-\\ ATAATE A and
supported by Commissioner: SMI .

WHEREAS, Wixom Lake, Sanford Lake, Smallwood Lake, and Secord Lake are infand
lakes located in Gladwin and Midland Counties, created by the impoundment of the
Tittabawassee River by four (4) hydroelectric dams which are privately owned and operated by
Boyce Hydro Power, LLC (“Boyce Hydro"); and are currently regulated by the Federal Energy
Regulatory Commission (“FERC") which, among other things, includes terms and conditions
concermning the water levels for each of the lakes, dam safety, property rights, water quality,
public recreation and safety, and other areas of public concern; and,

WHEREAS, Wixom Lake, Sanford Lake, Smallwood Lake, and Secord Lake, are
important resources in Gladwin and Midland Counties, and the continued operation of the dams
are of paramount imporlance to the environment, recreation, property values of lake residents,
and the public and economic health of Gladwin and Midland Counties; and,

WHEREAS, in the event that Boyce Hydro loses its FERC license(s) with respect to any
of the Lakes, or is unable to perform its responsibilities, there is no current state requirement for
maintaining the lake levels or governance structure in the community to ensure that the dams and
lake levels will be sustained lang term; and,

WHEREAS, Part 307 of the Michigan Natural Resources and Environmental Proteciion
Act, “Inland Lake Levels”, MCL 324.30701 et seq. (“Part 307”) governs the process for the
determination, establishment and maintenance of the water level of inland lake, and authorizes
counties to finance, construct, operate and maintain dams as necessary to maintain such levels as
determined by the circuit court; and,

WHEREAS, Section 307011 of Part 307, MCL 324.30711 provides that the County may
determine that the whole or part of the cost of the project to establish and maintain the normal



level for an inland lake be defrayed by special assessments for the benefits derived against
privately owned parcels of land, political subdivisions of the state, and slate owned lands,
through the establishment of a special assessment district; and,

WHEREAS, Section 30704(1) of Part 307, MCL 324.30704(1), provides that if the
County Board of Commissioners finds it expediemt to have determined and established the
normal level of an inland lake, the County shall direct legal counsel of the county to initiate a
proceeding by proper petition in the circuit court for a determination of the normal level and for
establishment of a special assessment district; and,

WHEREAS, the Sanford Lake Preservation Association, a Michigan non-profit
corporation and IRC 501(c)(3) organization has raised the funds and committed to the funding of
the Part 307 through creation of an authority and special assessment districts, and will expand
their bylaws to include the preservation of all four lakes, and include representation of all four
Lake Associations Presidents or Delegates currently represented on the Four Lakes Task Force,
and representative(s) from Gladwin and Midland County, upon this and a similar resolution
from Midland County; and,

WHEREAS, Section 30704(2) of Part 307, MCL 324.30704(2) provides that if the waters
of an inland lake are located in 2 or more counties, the normal level of the lake may be
determined by all counties involved, by resolution directing legal counsel of | or more counties
to initiate proceedings by proper petition in the circuit court for a determination of the normal
level and for establishment of a special assessment district; and,

WHEREAS, in order o maintain the normal lake levels for Wixom Lake, Sanford Lake,
Smallwood Leke, and Secord Lake (the “Lakes”) in Gladwin and Midland Counties, the County
Board of Commissioners has determined that it is necessary to establish the normal level or
levels of the Lakes in order to protect the public’s health, safety, and welfare, 1o best preserve
the natural resources of the state, and to preserve and protect the value of property around the
lake.

NOW THEREFORE BE IT RESOLVED, that the County Board of Commissioners finds
that in order to protect the public's health, safety, and welfare, to best preserve the natural
resources of the state, and to preserve and protect the value of property around the Lakes, that it
is necessary to take all action to establish and maintain the normal lake level for the Lakes (the
“Lake Level Project”).

BE IT FURTHER RESOLVED, that County Board of Commissioners finds that the cost
of the Lake Level Project to establish and maintain the normal level of the Lakes shall be
defrayed by special assessments for the benefits derived against privately owned parcels of land,
political subdivisions of the state, and state owned lands.

BE IT FURTHER RESOLVED, that the Sanford Lake Preservation Association, upon
approval of new bylaws including representation of all lakes, shall be the “Delegated Authority”
as provided by Part 307 to act on behalf of the Board of Commissioners to oversee the Lake
Level Project, to prepare a Special Assessment District and Special Assessment Roll in



accordance with the procedures set forth in Part 307, and 1o take all other actions as necessary
and required by the delegated authority as provided in Part 307.

BE IT FURTHER RESOLVED, that attorney, Douglas A. Jacobson representing
Gladwin County as to Smallwood Lake, Secord Lake, and that portion of Wixom Lake located in
Gladwin County, and attorney, Lawrence Wm. Smith, Jr., representing Midland County as to
Sanford Lake and a portion of Wixom Lake located within Midland County, are appointed as
joint-legal counse! for the Lake Level Project, and are directed to initiate a petition or other
appropriate legal action in the appropriate Circuit Court(s) in Midland and/or Gladwin County
for the determination of the legal lake level and the approval of boundaries of the Special
Assessment District in accordance with the procedures set forth in Part 307 and said counsel may
obtain the assistance of additional counsel where appropriate; and to assist the Delegated
Authority with the Project and procedures as sct forth in Part 307.

BE IT FURTHER RESOLVED, that the Spicer Group, Inc., is appointed as the engineer
for the Lake Level Project, to prepare a preliminary study and/or reports required for the Lake
Level Project, and to assist the Delegated Authority with all actions as necessary and required by
the delegated authority as set forth in Part 307.

BE IT FURTHER RESOLVED, this Resolution shall not take effect unless and until the
adoption of a resolution with substantially the same findings, determinations and conditions as
set forth herein by the Board of Commissioners for the County of Midland, Michigan, within
thirty (30) days from the date of the adoption of this Resolution.

YEAS: Commissioners 5

NAYS: Commissioners 'D’
ABSTAIN: Commissioners M
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Introduced by

BOARD OF COMMISSIONERS OF THE COUNTY OF MIDLAND

RESOLUTION RECOMMENDING THE FORMATION OF A CITIZEN TASK FORCE
TO PLAN TO IMPLEMENT
THE NORMAL LAKE LEVEL FOR WIXOM LAKE, SANFORD LAKE, SMALLWOOD
LAKE AND SECORD LAKE PURSUANT TO PART 307 OF THE MICHIGAN
NATURAL RESOURCES AND ENVIRONMENTAL PROTECTION ACT

RESOLUTION #

Minutes of a regular meeting of the Board of Commissioners of the County of Midland,
Michigan, held at the County Services Building, 220 W. Ellsworth Street, Midland, Michigan

48640, on ,2018, at _y»': “'am,, local time.
PRESENT: Commissioners >NV eAE (| ‘ ‘-,C-a' w o Weaar . Wipesen
Y v § « N _"'-_ ENS A% Ve '
ABSENT:  Commissioners (W \asex
The following resolution was offered b.y Commissioner = ot by and

supported by Commissioner:

WHEREAS, Wixom Lake, Sanford Lake, Smallwood Lake, and Secord Lake are inland
lakes located in Gladwin and Midland Counties, created by the impoundment of the
Tittabawassee River by four (4) hydroelectric dams which are privately owned and operated by
Boyce Hydro Power, LLC (“Boyce Hydro”); and regulated by the Federal Energy Regulatory
Commission (“FERC™) which, among other things, includes terms and conditions concerning the
water levels for each of the lakes, dam safety, property rights, water quality, public recreation
and safety, and other areas of public concern; and,

WHEREAS, in the event that Boyce Hydro loses its FERC license(s) or is unable to
perform its responsibilities there is no current state requirement for maintaining the lake levels or
governance structure in the community to ensure that the dams and lake levels will be sustained
long term.

WHEREAS, Wixom Lake, Sanford Lake, Smallwood Lake, and Secord Lake, are
important resources in Gladwin and Midland Counties, and the continued operation of the dams
and water levels are of paramount importance to the environment, recreation, property values of
lake residents, and the public and economic health of Gladwin and Midland Counties; and,

WHEREAS, Part 307 of the Michigan Natural Resources and Environmental Protection
Act, “Inland Lake Levels”, MCL 324.30701 et seq. (“Part 307”) governs the process for the
determination, establishment and maintenance of the water levels of an inland lake, and
authorizes counties to finance, construct, operate and maintain dams as necessary to maintain
such levels as determined by the circuit court; and,



WHEREAS, Section 30704(2) of Part 307, MCL 324.30704(2) provides that if the waters
of an inland lake are located in 2 or more counties, the normal level of the lake may be
determined by all counties involved, by resolution directing legal counsel of 1 or more counties
to initiate proceedings by proper petition in the circuit court for a determination of the normal
level and for establishment of a special assessment district; and,

WHEREAS, before proceeding with legal action to determine the normal level of the
lakes under Part 307, the Midland County Board of Commissioners recommends and encourages
the formation of a task force consisting of representatives from the lake associations that will
interface with representatives of the Counties and other interested parties to plan for the
implementation of the lake levels, including preparation of the potential assessment district
boundaries, the designation of the Delegated Authority responsible, and any other issues
necessary to establish and manage the normal level or levels of Wixom Lake, Sanford Lake,
Smallwood Lake, and Secord Lake;

NOW THEREFORE BE IT RESOLVED, that the Midland County Board of
Commissioners finds that in order to protect the public’s health, safety, and welfare, to best
preserve the natural resources of the state, and to preserve and protect the value of property
around Wixom Lake, Sanford Lake, Smallwood Lake, and Secord Lake, that a normal lake level
or levels should be established for said lakes, pursuant to Part 307.

BE IT FURTHER RESOLVED, the County Board of Commissioners recommends and
invites the lake associations from Wixom Lake, Sanford Lake, Smallwood Lake and Secord
Lake, to form a task force (“Task Force”) to develop a plan, and present its recommendations
for the implementation for establishing the normal levels for Wixom Lake, Sanford Lake,
Smallwood Lake, and Secord Lake (the “Lake Level Project”).

BE IT FURTHER RESOLVED, that the County Board of Commissioners recommends
and encourages the formation of a Task Force consisting of two (2) representatives from Wixom
Lake Association, one (1) from Sanford Lake Association, one (1) from the Sanford Lake
Preservation Association, and should they choose to participate, one (1) representative from any
citizen group or lake association representing Smallwood Lake, and (1) representative from any
citizen group or lake association representing Secord Lake.

BE IT FURTHER RESOLVED, the County Board of Commissioners recommends that
the Task Force meet and provide regular progress reports to the Board of Commissioners, elected
representatives of the affected townships, the lake associations, and lake owners on all four
lakes, and present a a Final report by the end December, 2018, that addresses the following:

(1) An implementation plan for establishing the normal level for Wixom Lake, Sanford
Lake, Smallwood Lake, and Secord Lake;

(2) Recommendations with respect to the potential assessment district boundaries for all
four lakes;

(3) Recommendations regarding the person or entity that shall serve as the Delegated
Authority as provided by Part 307, to act on behalf of the Gladwin and Midland Counties to
oversee the dams and manage the lake level, prepare a potential Special Assessment District and



potential Special Assessment Roll in accordance with the procedures set forth in Part 307, and
take all other actions as necessary and required by the delegated authority as provided in Part
307; and,

(4) Recommendations concerning options for the long term ownership, finance,
operations, maintenance and improvement of the lake level structures; and,

(5) Recommendations on County responses to FERC, Boyce or others action, that may
impact this resolutions intention.

BE IT FURTHER RESOLVED, the County Board of Commissioners recommends that
the Task Force keep all stakeholders informed by establishing a “Lake Level Project
Communication Forum”, consisting of a county commissioner from Gladwin, a county
commissioner from Midland, designated representatives from the affected townships, the Village
of Sanford, the Wixom Lake Improvement Board, the Sanford Lake Improvement Board, and
Secord and Smallwood Lake Associations.

BE IT FURTHER RESOLVED, that no county funds shall be used to fund the costs and
expenses of the Task Force..
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Introduced by ("‘) eis léf*('
BOARD OF COMMISSIONERS OF THE COUNTY OF MIDLAND

RESOLUTION FOR THE DETERMINATION OF THE NORMAL LAKE
LEVEL FOR WIXOM LAKE, SANFORD LAKE, SMALLWOOD LAKE AND SECORD
LAKE PURSUANT TO PART 307 OF THE MICHIGAN NATURAL RESOURCES AND

ENVIRONMENTAL PROTECTION ACT

RESOLUTION #

Minutes of a regular meeting of the Board of Commissioners of the County of Midland,
Michigan, held at the County Services Building, 220 W. Ellsworth Street, Midland, Michigan
48640,on (Jctloer )l ,2018,at _G : 0Sam., local time.

PRESENT: Commissioners i \’I dev ; é‘?C’ (S ’1’2"«’, Doy ¢ i e
o neé—
ABSENT:  Commissioners  (Alasev “Terwilleaar Noesen

The following resolution was offered by Commissioner Gﬂ{ =ler and
supported by Commissioner: _ I\Ni D& SEN

WHEREAS, Sanford Lake, Wixom Lake, Smallwood Lake, and Secord Lake are inland
lakes located in Gladwin and Midland Counties, created by the impoundment of the Tittabawassee
River by four (4) hydroelectric dams which are privately owned and operated by Boyce Hydro
Power, LLC (“Boyce Hydro”); and regulated by the Federal Energy Regulatory Commission
(“FERC”) which, among other things, includes terms and conditions concerning the water levels
for each of the lakes, dam safety, property rights, water quality, public recreation and safety, and
other areas of public concern; and,

WHEREAS, Sanford Lake, Wixom Lake, Smallwood Lake, and Secord Lake, are
important resources in Gladwin and Midland Counties, and the continued operation of the dams
are of paramount importance to the environment, recreation, property values of lake residents, and
the public and economic health of Gladwin and Midland Counties; and,

WHEREAS, in the event that Boyce Hydro loses its FERC license(s) with respect to any
of the Lakes, or is unable to perform its responsibilities, there is no current state requirement for
maintaining the lake levels or governance structure in the community to ensure that the dams and
lake levels will be sustained long term; and,

WHEREAS, Part 307 of the Michigan Natural Resources and Environmental Protection
Act, “Inland Lake Levels”, MCL 324.30701 et seq. (“Part 307”) governs the process for the
determination, establishment and maintenance of the water level of inland lake, and authorizes
counties to finance, construct, operate and maintain dams as necessary to maintain such levels as
determined by the circuit court; and,



WHEREAS, Section 307011 of Part 307, MCL 324.30711 provides that the County may
determine that the whole or part of the cost of the project to establish and maintain the normal
level for an inland lake be defrayed by special assessments for the benefits derived against
privately owned parcels of land, political subdivisions of the state, and state owned lands, through
the establishment of a special assessment district; and,

WHEREAS, Section 30704(1) of Part 307, MCL 324.30704(1), provides that if the County
Board of Commissioners finds it expedient to have determined and established the normal level of
an inland lake, the County shall direct legal counsel of the county to initiate a proceeding by proper
petition in the circuit court for a determination of the normal level and for establishment of a
special assessment district; and,

WHEREAS, the Sanford Lake Preservation Association, a Michigan non-profit
corporation and IRC 501(c)(3) organization has raised the funds and committed to the funding of
Part 307 activities through creation of an authority and special assessment districts, and will
expand their bylaws to include the preservation of all four lakes, and include representation of all
four Lake Associations Presidents or Delegates currently represented on a Four Lakes Task Force,
and representative(s) from Midland and Gladwin County, upon this and a similar resolution from
Gladwin County; and,

WHEREAS, Section 30704(2) of Part 307, MCL 324.30704(2) provides that if the waters
of an inland lake are located in 2 or more counties, the normal level of the lake may be determined
by all counties involved, by resolution directing legal counsel of 1 or more counties to initiate
proceedings by proper petition in the circuit court for a determination of the normal level and for
establishment of a special assessment district; and,

WHEREAS, in order to maintain the normal lake levels for Sanford Lake, Wixom Lake,
Smallwood Lake, and Secord Lake (the “Lakes”) in Midland and Gladwin Counties, the respective
County Boards of Commissioners have determined that it is necessary to establish the normal level
or levels of the Lakes in order to protect the public’s health, safety, and welfare, to best preserve
the natural resources of the state, and to preserve and protect the value of property around the lake.

NOW THEREFORE BE IT RESOLVED, that the County Board of Commissioners finds
that in order to protect the public’s health, safety, and welfare, to best preserve the natural resources
of the state, and to preserve and protect the value of property around the Lakes, that it is necessary
to take all action to establish and maintain the normal lake level for each of the Lakes (the “Lake
Level Project™).

BE IT FURTHER RESOLVED that County Board of Commissioners finds that the cost of
the Lake Level Project to establish and maintain the normal level of each of the Lakes shall be
defrayed by special assessments for the benefits derived against privately owned parcels of land,
political subdivisions of the state, and state owned lands.

BE IT FURTHER RESOLVED, that the Sanford Lake Preservation Association, upon
approval of new bylaws including representation of all lakes, shall be the “Delegated Authority”
as provided by Part 307 to act on behalf of the Board of Commissioners to oversee the Lake Level
Project, to prepare a Special Assessment District(s) and Special Assessment Roll(s) in accordance



with the procedures set forth in Part 307, and to take all other actions as necessary and required by
the delegated authority as provided in Part 307,

BE IT FURTHER RESOLVED, that attorney, Lawrence Wm. Smith, Jr., representing
Midland County as to Sanford Lake and a portion of Wixom Lake located within Midland County,
and attorney, Douglas A. Jacobson representing Gladwin County as to Smallwood Lake, Secord
Lake, and that portion of Wixom Lake located in Gladwin County, are appointed as joint-legal
counsel for the Lake Level Project, and are directed to initiate a petition or other appropriate legal
action in the appropriate Circuit Court(s) in Midland and/or Gladwin County for the determination
of the legal lake level and the approval of boundaries of the Special Assessment District in
accordance with the procedures set forth in Part 307 and said counsel may obtain the assistance of
additional counsel where appropriate; and to assist the Delegated Authority with the Project and
procedures as set forth in Part 307.

BE IT FURTHER RESOLVED, that the Spicer Group, Inc., is appointed as the engineer
for the Lake Level Project, to prepare a preliminary study and/or reports required for the Lake
Level Project, and to assist the Delegated Authority with all actions as necessary and required by
the Delegated Authority as set forth in Part 307.

BE IT FURTHER RESOLVED, this Resolution shall not take effect unless and until the
adoption of a resolution with substantially the same findings, determinations and conditions as set
forth herein by the Board of Commissioners for the County of Gladwin, Michigan, within thirty
(30) days from the date of the adoption of this Resolution.
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MIDLAND

IN THE MATTER OF:

WIXOM LAKE, SANFORD LAKE,

SMALLWOOD LAKE and SECORD

LAKE, Case No. 19-5980 —PZ!
Hon. Stephen P. Carras

MIDLAND COUNTY and

GLADWIN COUNTY,

Petitioners.

NOTICE OF PUBLIC HEARING - FOUR LAKES PROJECT
COUNTIES OF MIDLAND AND GLADWIN, STATE OF MICHIGAN

In the Matter of: Wixom Lake, Sanford Lake, Smallwood Lake and Secord Lake
Midland County Circuit Court, Case No. 19-5980-PZ

NOTICE is hereby given to that a public court hearing will be held on Friday, May 3, 2019 at 1:30 p.m.
Daylights Savings’ Time, at the Courthouse for the County of Midland, regarding Petitions filed jointly by
Midland and Gladwin Counties, Case No. 19-5980-PZ. The Petitions request that the Court (1) establish and
approve the boundaries of a special assessment district of property owners affected by the repair, replacement,
operation, and maintenance project for Sanford Lake dam, Wixom Lake (Edenville) dam, Smallwood Lake dam and
Secord Lake dam (the “Four Lakes Project”), and (2) formalize the normal summer and winter lake levels for all
four lakes in accordance with Part 307 of the Michigan Natural Resources and Environmental Protection Act,
Michigan Compiled Laws 88324.30701 et seq..

In October, 2018, Midland County and Gladwin County adopted Resolutions finding that in order to protect
the public’s health, safety, and welfare, to best preserve the natural resources of the state, and to best preserve and
protect the value of property around all four lakes, that it is necessary to acquire, repair, replace, improve, operate
and maintain the Sanford Lake dam, Wixom Lake (Edenville) dam, Smallwood Lake dam and Secord Lake dam in
order to maintain the normal lake levels as previously established by the Federal Energy and Regulatory
Commission. The Resolutions adopted by the Counties provide that the cost of the Four Lakes Project shall be
defrayed by special assessments for the benefits derived against privately owned parcels of land, political
subdivisions of the state, and state owned lands.

The Midland County Courthouse is located at 301 W. Main St, Midland, MI 48640. All persons interested
are invited to attend this hearing.

For more information please visit the Four Lakes Task Force website at www.four-lakes-taskforce-mi.com,
send us an email through the website, or call (989) 315-8366 and leave a detailed message.

1 pursuant to State Court Administrator’s Order dated March 12, 2019, Judge Carras was also assigned to: In the Matter of:
Wixom Lake, Sanford Lake, Smallwood Lake and Secord Lake, Case No. 19-009892-PZ, pending in the Gladwin County Circuit
Court.
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Public Engagement &
Informational Meetings




Four Lakes Task Force
Summary of Public Engagement

Throughout the process of preparing this report, public engagement has been a primary focus. The Four
Lakes Task Force has used many techniques to gather public input and testimony to help shape the
recommendation of this report, specific to the legal lake level, the Four Lakes Special Assessment
District, the special assessments and implementation plan.

One method to communicate information was social media including a website and a Facebook site. The
Four Lakes Task Force Facebook page is https://www.facebook.com/FourLakesTaskForce/ and the Four
Lakes web site is http://www.four-lakes-taskforce-mi.com/. The Facebook page was created in
November 2018 and has been the primary method to update the community on the status of the project
and inform the public of community meetings. The Facebook analytically information shown in
Appendix B, illustrates the traffic to the Facebook page. As of April 16, 2019, 19,668 unique users have
viewed the page. In addition, the Four Lakes Task Force created and updates on a regular basis a website
Information found on the website includes the PowerPoint presentation presented at the public meetings,
frequently asked question (FAQ) sheets, a summary regarding the Four Lakes Task Force, an interactive
web map illustrating the location of the Special Assessment District boundary, summary of special
assessments, resolutions from counties, notices and general information.

Multiple meetings have been held to explain the process and the goals of the Four Lakes Task Force. The
first meeting was held December 4™, 2018 at the Swanton Hall in Edenville. Local government officials
from townships, lake associations, and the counties were invited to discuss the options to pursue a Part
307 normal legal lake level and create the Four Lakes Special Assessment District. Table 1 in Appendix
B summarizes the invitees to the meeting, as well as those who attended.

Following the local officials meeting and MDEQ, six (6) public informational meetings were held. The
first meeting was held February 19", 2019 and the final was held February 28", 2019. The meetings were
held at three venues. The dates and meeting locations can be found on the notice that was sent to all
potential landowners in the preliminary Special Assessment District, located in Appendix B. Additionally
landowners received a FAQ flyer which illustrated answers related to legal lake levels, Special
Assessment Districts, the Four Lakes Task Force, Wixom Lake, and other topics. The public meetings
consisted of a power point presentation, a question and answer period, and time for landowners to speak
with the Engineers regarding specific questions to their property and the proposed Special Assessment
District. The FAQ and PowerPoint presentation can be found in Appendix B.

As a result of the public meetings and interactions with the specific landowners, numerous updates were
made to the preliminary Special Assessment District, including removal and additions of parcels based in
testimony from landowners. Updates were only made if the landowner’s claim could be verified and
evidence was available to support the change. Table 2 in Appendix B summarizes the changes made to
date to the Special Assessment District boundary.

In summary, based on public comment from the meetings, support letters (found in Appendix C), and
Facebook comments, it appears the majority of the landowners surrounding the four lakes are in favor of a
project to establish Part 307 normal legal lake levels and the Four Lakes Special Assessment District as a
method to protect the lakes and ensure they are available for future generations.












Four Lakes Website Analytics November 18, 2019 — April 16, 2019

Four Lakes Facebook Analytics

Since November 18, 2019, Four Lakes Task Force has been posting updates on the groups Facebook page
whenever there is there is information to share about the project.

Posts Reach Engagement
19 87,759 31,610

Average Reach & Engagement



FLTF Support Letters from Website Contact Form

(http://www.four-lakes-taskforce-mi.com/contact.html and http://www.four-lakes-taskforce-

mi.com/index.html)

From April 9 to April 15, 2019 FLTF received 70 letters in support of Four Lakes Task Force action. Listed

below are the supporters.

First Name Last Name
1. Jeff Anger

2. Victoria Baker

3. Dee Battista
4, James Bays

5. Vincent Bieda

6. Jeffery Bismack
7. Mary Blaine

8. Robert Blaine

9. Carol Clarkson
10. John & Leslie Cote

11. Jim Cross

12. Susan Dimech
13. Charles Dryer

14. Randy Dyer

15. Michael Dymczyk
16. Larry Evans

17. Wendy Faber

18. Melinda Fleminger
19. Wayne Fleminger
20. Marty Freiman
21. MaryAnn Gieraltowski
22. John Girard

23. David Graham
24, Jeffrey Guernsey
25. Laura Hackett

26. Patrick Hagerty
27. Tom Heldt

28. Tim Holsworth
29. Thomas Ittner

30. Mary Jenkins
31. Joel Katz

32. Rob Kehoe
33. Patrick Kennedy
34, Gregg King

35. Brian Kirby

36. Russell Kleinhans
37. Jim & Therese Klipa

38. Mark Kramer
39. Sue LaBonville
40. Rick LaPointe
41. John&Delphine Matusiak
42. Mark Maxwell
43. Betty Mesteri
44, Kip Michela
45. Matthew Miller

46. Danny W Myers
47. Gordon Paige

48. Sharon Petrill

49. Rob Richards
50. Kristina Rogers
51. Jodie Rose



FLTF Support Letters from Website Contact Form
(http://www.four-lakes-taskforce-mi.com/contact.html and http://www.four-lakes-taskforce-

mi.com/index.html)

52. Gregory Schmittling
53. Suzanne Seibel

54, Joe Sepesy

55. Rebecca Slack

56. Marybeth Stanglewicz
57. Jeanne Sturm

58. Betty Styers

59. Tim Sutton

60. Frank Swartzmiller
61. Matthew Sweeny

62. Jeff Timmons
63. Colleen Trancygier
64. Becky Uhelski

65. Gary Vogel

66. Don Whittington
67. James Wieland
68. lan Wilson

69. Donna Wise

70. Dennis & Michele Wise




A Sustainable Future for the Four Lakes

February 6, 2019
Dear Landowner:

You are invited to attend one of the upcoming public informational meetings for an update from the Four Lakes
Task Force (Sanford, Wixom, Smallwood and Secord) on efforts to establish Michigan “Legal Lake Levels” for
each lake. You have received this invitation because County tax records indicate you own property in a
tentative Special Assessment District which is being proposed (as required by the Legal Lake Level process).
The status of this effort will be discussed, including recommended lake elevations, tentative special
assessment district boundaries, planning level cost estimates, and preliminary implementation schedule.
Following the presentation will be a question/answer period, and an opportunity for you to provide input to
the project engineers. You are not required to attend any of these informational meetings, but your attendance
and input is welcomed, valued, and encouraged.

Below please find the dates and location for your lake's informational meeting. Choose whichever date is more
convenient, the agenda and content will be the same.

Wixom Lake
Albright Shores Eagles F.O.E., 1380 Estey Road
Tuesday, February 19, 2019, 7PM — 9PM
Wednesday, February 20, 2019, 7PM - 9PM

Sanford Lake
Meridian Early College High School, Community Room, 3303 N. Meridian Road
Thursday, February 21, 2019, 7PM - 9PM
Thursday, February 28, 2019, 7PM - 9PM

Smallwood and Secord Lake
Secord Lake F.O.E., 3485 Lake Shore Drive
Sunday, February 24, 2019, 2PM - 4PM
Tuesday, February 26, 2019, 7PM — 9PM

If you are not able to attend one of the public meetings or want additional information please visit the Four
Lakes Task Force website at www.four-lakes-taskforce-mi.com, send us an email through the website, or call
(989) 315-8366 and leave us a detailed message, and we will follow up as soon as we can.

Sincerely,
The Four Lakes Task Force

1|Page
Four Lakes Task Force 2/6/2019



A Sustainable Future for the Four Lakes

FREQUENTLY ASKED QUESTIONS (FAQ’s):
Public Information Meetings & Circuit Court Hearing

Why have I received this notice for Public Information Meetings?

The Four Lakes Task Force invites you to attend a Public Information Meeting regarding the establishment
of Michigan legal lake levels and a Special Assessment District (SAD) for Sanford, Wixom, Smallwood and
Secord Lakes.

The objective of the Four Lakes Task Force is to safeguard the lakes for future generations by establishing
State of Michigan legal lake levels. By establishing these legal lake levels, the current levels will be sustained
and managed locally into the future.

You have been identified as owning property within the tentative Four Lakes Special Assessment District
that has been petitioned for.

A Map of the tentative Four Lakes Special Assessment District is available on the Four Lakes Task Force
website at www.four-lakes-taskforce-mi.com.

What is a Special Assessment District?

A Special Assessment District includes properties that would receive special assessments to pay for a
particular benefit received from public projects such as lakes, drains, water lines, or roads.

In this case, the tentative Four Lake Special Assessment District includes waterfront properties along the
Four Lakes and “backlot” properties with dedicated (private easement) access. These properties benefit
from sustaining the lakes now, and into the future.

What is the benefit of the Special Assessment District?

With the establishment of State of Michigan legal lake levels and the Special Assessment District, the
ownership of the Four Lakes would be transferred from Boyce Hydro to Midland and Gladwin Counties.
The lake levels can be sustained for future generations regardless of future hydro power.

The operation and maintenance of these lakes and dams will be controlled by a “Delegated Authority”,
appointed by the Counties, with representation from each lake.

Is the lake level going to change?

No. The lakes will be managed at the same levels as they have been for the past 20-30 years.

The State of Michigan legal lake level will match the current elevations specified by Federal Energy
Regulatory Commission (FERC) licenses.

This process is designed to formally set this lake level in the State of Michigan, rather than rely only on the
existing FERC licenses to do so. Should additional FERC licenses be revoked or expire, established Michigan
lake levels will provide a legal requirement that lake levels are sustained.

Who will be responsible for maintaining the lake levels?

The Four Lakes Task Force Board will be the Delegated Authority with oversight from County
Commissioners.

The Four Lakes Task Force Board will be responsible to maintain the established lake level set by a Circuit
Court Order.

1|Page
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A Sustainable Future for the Four Lakes

What is the purpose of the Public Information Meetings, and do | have to attend?

e The intent of these meetings is to share information with the public regarding the
reasons for establishment of Michigan legal lake levels and the Special Assessment
District (SAD). A Question/Answer period will allow the landowners within the tentative SAD to ask
questions and offer input on those matters.

e Details for the meetings will be mailed to all property owners in the tentative Special Assessment District,
posted on the Four Lakes Task Force website, and on our Facebook page.

e You do not have to attend any of the several public information meetings. However, we encourage you
to attend any of these meetings to get additional information on the status of the dams and lakes, the
process going forward, and the boundaries of the tentative SAD.

What is the purpose of the Circuit Court Hearing, and do | have to attend?

e You do not need to attend the hearing. However, it is your right to do so.

e The Circuit Court hearing is a formal process in which you may present sworn testimony and evidence
to the Court regarding establishment of the legal lake elevations and the establishment and
confirmation of the Special Assessment District boundaries.

e Please note that you must protest in person or by writing to reserve your right to appeal the special
assessment.

When do | receive my lake level special assessment?
e |tis currently estimated the first assessment would be no sooner than your 2020 winter taxes, roughly
two years from now.

e Assessment amounts may vary from year to year, depending on annual cost to operate and maintain
dams.

What is my tentative assessment amount?

e Preliminary, estimated assessment amounts will be available at the Public Information Meetings.

e They are also available on the website, www.four-lakes-taskforce-mi.com.

e Notices for the Public Information Meetings and a separate notice of the Circuit Court Hearing will be
sent out to all property owners within the tentative Special Assessment District.

Where can | get more information?

e You can attend one of several public information meetings, visit the Four Lakes Task Force website at
www.four-lakes-taskforce-mi.com, send us an email through the website, or call (989) 315-8366 and
leave us a detailed message, and we will follow up as soon as we can.
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Four Lakes Task Force

Public Informational Meeting

The Four Lakes

Sanford, Wixom, Smallwood and Secord



The Purpose of Meeting

Collect your input
Please fill out our comment cards
Question/Answer period AFTER presentation

Explain why the Four Lakes Task Force was formed
Discuss common issues of the Four Lakes

Review findings of Legal Lake Level Study

Provide preliminary estimates of cost

Inform of Circuit Court Hearing process

Explain the next steps and tentative schedule



Dams and Lakes Facts

The four dams are currently private property owned by the
Boyce Trusts and used for Hydro-electric power generation

Dams and lake bottoms are privately owned

Thus, in most instances, the property owners (your)
riparian rights are limited

Dams and water levels historically licensed and regulated
by the Federal Energy Regulatory Commission (FERC)

The Edenville Dam Hydro-license revoked in September
2018 for non-compliance

The other 3 Dam Hydro-licenses expire in 2028
FERC can revoke license(s) sooner for non-compliance

Consumers Power contract expires in 2022



Dams and Lakes Facts

FERC licenses are the only mechanism currently in
place to regulate our lake levels

A Michigan Legal Lake Level is another mechanism,
but we don’t have this now!

Four Lakes Task Force is taking action to ensure lakes
are sustained into the future



Four Lakes Task Force Goals

Lake levels maintained this year and every year into
the future

Enacting Michigan Part 307 Legal Lakes Levels is best avenue
to accomplish this goal

All dams are repaired and become and remain

compliant with safety standards and safety
requirements

Midland and Gladwin Counties own dams/lakes

A Community Authority will manage dams




Why all Four Lakes?

Most cost effective and expedient to go through
process once, rather than four times

All the lakes have similar sustainability issues that
need to be addressed now

All the dams have FERC compliance issues
Can’t depend on hydro-electric to pay bills in the future

The Dams have always been operated by one
organization
That is the best way to operate these dams



Process to Establish A Michigan
Legal Lake Level — Part 307

Part 307 of Public Act 451 of 1994

Michigan Natural Resource and Environmental
Protection Act allows for the enactment of Circuit Court
ordered Michigan Legal Lake Levels on inland lakes

Part 307/ requires

A Delegated Authority be identified, by Resolution of
County Commissioners, to implement Part 307

Completion of legal lake level study by Professional
Engineer to provide recommendation of Legal Lake
Levels and boundary of Special Assessment District

Order of Circuit Court to set Legal Lake Levels and
Special Assessment District boundary




Part 307 Lake Level Order

Counties named Four Lakes Task Force as their
Delegated Authority to do the work for establishing
legal lake levels

Task Force created Part 307 implementation team

Task Force has petitioned Circuit Court to establish
Michigan Part 307 Legal Lake Levels for all 4 lakes

Same lake levels as each FERC license requires

Establishing a Legal Lake Level requires

Specifying the lake level(s) based on engineering data
Creation of a Special Assessment District

Identify Delegated Authority to acquire, repair, improve,
maintain and manage the dams



Hydro-electric Power
Generation

Hydro-electric generation may go away in the future due
to poor economics, revocation, abandonment, or
expiration.

Michigan Legal Lake Level provide legal requirement
that lake levels will be maintained regardless of Federal
Hydro-electric License(s).

Task Force supports hydro-electric generation as long as
it benefits the lake community

The Special Assessment District WILL NOT invest in
hydro-electric generation or FERC safety compliance

Task Force is in negotiations with Boyce to transition to a
new owner and operator for the Power Assets



Four Lakes Task Force
Board

Board is the Delegated Authority of Midland and Gladwin
Counties by unanimous resolution, and a 501c3 Non Profit

Board Members
Dave Kepler — Chair, and Sanford Lake Resident
Adam Beebe — Sanford Lake Association
Carl Kerr — Secord Lake (Lake Association is now forming)
Mark Mudge — Smallwood Lake Association
Dave Rothman — Wixom Lake Association
Don Zakett — Wixom Lake Association
County Legal Representatives
Doug Jacobson, Gladwin County
Bill Smith, Midland County



Task Force Part 307

. Implementation Team

2 Engineer — Spicer Group, Inc.
Ron Hansen PE, PS

0 Attorney — Clark Hill
Joe Colaianne

2 Financial Expert
Tamara McGovern

2 Communications Expert
Carrie Houtman



Communications Plan

FAQ available in hard copy tonight or on website
Website Address
www.four-lakes-taskforce-mi.com

Phone Number

(989) 315-8366
Facebook: Four Lakes Task Force
Instagram: fourlakestaskforcemi



Engineer’s Report

Implementation Plan and Schedule
Legal Lake Level Study Requirement

|”

Recommendation of legal or “normal” lake levels

Tentative Special Assessment District Boundary

Special Assessments
Methods for spreading assessment
Estimate annual amounts
Anticipated timing of assessments

Circuit Court hearing
Next Steps



Preliminary Implementation

Schedule

TASK Estimated Start Estimat.ed
Completion

Lake Level Hearing April 5, 2019 April 5, 2019
Land & Easement Acquisition April 2019 August 2019
Dam Operator April 2019 on going
Engineering Design of Dams May 2019 May 2020
Permitting May 2020 September 2020
Bidding September 2020 October 2020
Computation of Cost October 2020 October 2020
Special Assessment Hearing October 2020 November 2020
Financing October 2020 January 2021
Construction of Repairs to Dams January 2021 April 2023




Michigan Legal Lake Levels
or “Normal” Elevations

No change current levels based on FERC licenses

Winter drawdown starts on December 15th and is
achieved by January 15th

Summer level in Spring once water temperature reaches
39°

Water level allowed to fluctuate 0.3 feet above and 0.4
feet below normal elevations



Tentative Special
Assessment District (SAD)

Properties which front lakes
Properties with private easement access to lake

Includes private property, MDNR and local
government property

Maps showing properties in tentative district on web
site (www.four-lakes-taskforce-mi.com)

Maps available for review at meeting following
presentation

If you received mailed notice to this meeting, you
are in the tentative SAD



Tentative Special

Assessment District

Lake Township Lake Front Private Easement Total
Edenville 479 592 1071
Sanford Jerome 465 324 789
TOTAL 944 916 1860
Edenville 6 0 6
Tobacco 909 143 1052
. Hope 245 19 264
Wixom Billings 1392 372 1764
Hay 332 249 581
TOTAL 2884 783 3667
Hay 550 75 625
Secord 160 18 178
Smallwood Gladwin 14 0 14
Buckeye 1 0 1
TOTAL 725 93 818
Secord 1148 4 1152
Clement 651 48 699
Secord Bourret 244 17 261
TOTAL 2043 69 2112
TOTAL PARCEL COUNT 6596 1861 8457




Method of Financing

Grants and Private Funding

Special Assessment District

Pays costs that are not covered by grants or
private financing



Tentative Assessment
- Method

0 Assessments will not be same for all landowners

0 Assessment factor will be established for each
category of land ownership



Estimated Annual Special
Assessments

Residential property owner
Less than 300 ft. of frontage
S350 annually

Greater than 300 ft. of frontage
S700 annually

Private easement and no frontage
S88 annually
Commercial, agricultural and other properties
Details provided on website



Special Assessments

Not expected until 2021

A Special Assessment Hearing will be held before
and assessment are levied

You will receive a notice
Anticipated to be fall of 2020

Final amounts provided at Hearing
Only estimates at this point

There is an appeal process



Preliminary Estimate of Cost

Planning level estimate includes budget for
Lake level study
Acquisition of dams and lakes (Lake Level Assets)

Dam repairs and improvements for safety
requirements

Annual maintenance and operation of dams

Professional services, administration and financing
$20 million

S5 million State grant is identified and pending

Pursuing additional grants and funding



Circuit Court

Hearing date tentatively scheduled April 5, 2019
You will receive notice in mail
Also, check website and local newspapers
Circuit Court does
Order establishment of Legal Lake Level
Order Special Assessment District
Circuit Court does not
Set project cost
Set special assessment amount
Set project schedule



Four Lakes Task Force
Delegated Authority

ltems Four Lakes Task Force Board and County
Officials are responsible for pending Circuit Court
Order

Scope of project and project cost

Assessments

Project schedule

Annual Maintenance and Operation
Special Assessment Hearing would be required
before any assessment levied

Landowners in SAD would be noticed

Earliest hearing would be Fall 2020



Questions

Hand in comment card
Questions will be drawn from cards collected

Questions will be answered on website if they
cannot be answered tonight.



Communications Plan

FAQ available in hard copy tonight or on website
Website Address
www.four-lakes-taskforce-mi.com

Phone Number

(989) 315-8366
Facebook: Four Lakes Task Force
Instagram: fourlakestaskforcemi



Four Lakes

4/25/2019

Table 3 - Summary of Public Input/Changes to Tentative Special Assessment District

Parcel ID Interaction Type Reason for Change Action
Assessors Plat of Bomans Subdivision
1. 130-054-000-020-00
2. 130-054-000-021-00
3. 130-054-000-022-00
4. 130-054-000-023-00
5. 130-054-000-024-00
6. 130-054-000-025-00 Y P e Backlots in Assessors Plat of Bomar?s S‘ubdivision do
7. 130-054-000-026-00 WA AT S S have access, and were ?dded to district. Plat was Add
8. 130-054-000-027-00 reviewed.
9. 130-054-000-028-00
10. 130-054-000-029-00
11. 130-054-000-030-00
12. 130-054-000-031-00
13. 130-054-000-032-00
14. 130-054-000-033-00
West River Drive Property Owners
15. 130-204-000-001-00
16. 130-204-000-002-00
17. 130-204-000-003-00
18. 130-204-000-004-00
19. 130-204-000-005-00
20. 130-204-000-006-00
21. 130-204-000-007-00
22. 130-204-000-008-00
23. 130-204-000-009-00
24, 130-204-000-010-00
25. 130-204-000-011-00
26. 130-204-000-012-00
27. 130-204-000-013-00
28. 130-204-000-014-00
29. 130-204-000-015-00
30. 130-204-000-016-10
31. 130-204-000-018-00
32. 130-204-000-019-00 During 2/24 meeting landowner mentioned Parcel 130-015-303-002-10 was reviewed, property
33. 130-204-000-020-00 back lots can access lake through parcel 130- owners pay taxes on it allowing access to lake. Add
34. 130-204-000-021-00 015-303-002-10. Backlots were included based on this.
35. 130-204-000-022-00
36. 130-204-000-023-00
37. 130-204-000-024-10
38. 130-204-000-025-10
39. 130-015-203-001-40
40. 130-015-203-001-21
41. 130-015-203-001-20
42. 130-015-203-001-02
43. 130-015-203-001-01
44, 130-203-000-001-00
45. 130-203-000-002-00
46. 130-203-000-003-00
47. 130-203-000-004-00
48. 130-203-000-005-00
49. 130-203-000-006-00
50. 130-203-000-007-10
51. 130-203-000-009-00
52. 130-203-000-010-00
53. 130-203-000-011-00
54. 030-107-000-041-00
55. 030-107-000-043-01
56. 030-107-000-044-10
z; 3;318;:338:3:283 Subdivision Association owns lake front parcel Add
£ allowing backlots access to lake.
59. 030-107-000-047-00
60. 030-107-000-048-00
61. 030-107-000-049-00
62. 030-107-000-050-00
63. 070-111-000-034-00
64. 070-111-000-035-00
65. 070-111-000-037-10 Access Type incorrect, Changed to backlot. Changed
66. 070-111-000-039-00
67. 070-111-000-036-00
Property is landlocked between three parcels.
68. 030-246-000-122-00 Spoke with Engineers during 2/19 meeting Landowner does not have direct access. Removed
Spoke to engineer during 2/24 meeting, does .
69. 070-033-300-006-00 not fell area in front of property should be T EITIE RS s (TSR
) considered a river and not lake. Verified with LiDAR

70. 070-033-300-007-00 considered lake. Very shallow
71. 070-033-300-008-00
72. 070-033-300-004-00
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Four Lakes

4/25/2019

Table 3 - Summary of Public Input/Changes to Tentative Special Assessment District

Parcel ID Interaction Type Reason for Change Action
73 070-085-000-006-00
Removed
74. 070-085-000-007-00
75. 070-085-000-008-00 Spoke to engineer during 2/24 meeting, does .
) Landowner does not have access, this area was
76. 070-085-000-009-00 not fell area in front of property should be considered a river and not lake. Verified with LIDAR
77. 070-085-000-011-00 considered lake. Very shallow
78. 070-085-000-012-00
79. 070-085-000-013-00
80. 070-085-000-014-00
81. 070-085-000-016-00
82. 070-085-000-016-01
Property is not a front or back lot. Parcel was selected
83. 030-035-200-002-00 Spoke with Engineers during 2/19 meeting on accident when district was created. Removed
Landowner of 030-035-200-006-00 informed La_ndowner property does not extend on other side of
. . Middle Road. Property does not have access to the
that this property was also in the same
84. 030-035-200-007-01 situation as her and should not be in district water. Removed
During review of district, parcel should not parcel was removed from district
have been included and was selected in GIS by )
85. 110-014-300-002-00 accident due to proximity to dam Removed
Landowner property does not extend on other side of
Middle Road. Property does not have access to the
86. 030-035-200-006-00 Spoke with Engineers during 2/19 meeting |water. Removed
Reviewed with Midland County Drain
87. 050-051-500-001-00 Commissioner Not a parcel, drafting error at county line Removed
Spoke to engineer on phone to discuss No lake access, property land locked by MDNR
88. 070-024-404-001-01 property property Removed
£9. £90.036:100.00:18 Added due to combo/split
90. 030-222-000-083-00 Added
Ghl, 080-012-100-100-00
Lots have access through canal to lake. Evident with Added
080-012-100-070-00 Reviewed with Midland County Drain Aerial and LiDAR Data
92. Commissioner regarding access to lake
Landowner at 2/19 meeting spoke to engineer |Property is within Oakridge Subdivision, which has a
did not think backlots in subdivision had access|private road ending at the lake. This allows access to
93. 150-200-000-005-02 to the lake. the lake for backlots No Change
Landowner at 2/19 meeting spoke to engineer |Both plats were reviewed, language was not included
regarding residents within Albert Whitney which allowed access. Park tax description references
Subdivision had access to park within Apple Whitney Sub. This was discussed with the Township
94. Albert Whitney Subdivision Blossom Subdivision. Assessor, who verified that they do not have access. No Change
Grant Subdivision
95. 030-107-000-001-00
96. 030-107-000-002-10
97. 030-107-000-004-00
98. 030-107-000-005-00
99. 030-107-000-006-10
100. 030-107-000-008-10
101. 030-107-000-009-00
102. 030-107-000-010-01
103. 030-107-000-011-01
104. 030-107-000-012-00
105. 030-107-000-013-01
106. 030-107-000-013-10
107. 030-107-000-014-00
108, 030:107:000:015:10 Landowner at 2/19 meeting spoke to Engineer [ Subdivision lot was reviewed, and back lots parcels
109. 030-107-000-017-00 ) PP
believe subdivision has lot on water for back |pay taxes on lot to access water. Back lots were added
110. 030-107-000-018-00 A
lot access. to district. Listed below.
111. 030-107-000-019-10
112. 030-107-000-021-00 Add
113. 030-107-000-022-00
114. 030-107-000-023-00
115. 030-107-000-024-00
116. 030-107-000-025-00
117. 030-107-000-026-01
118. 030-107-000-026-10
119. 030-107-000-027-00
120. 030-107-000-042-00
121. 030-107-000-028-00
122. 030-107-000-029-00
123. 030-107-000-030-00
124. 030-107-000-031-00
125. 030-107-000-032-00
126. 030-107-000-033-00
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Four Lakes

4/25/2019

Table 3 - Summary of Public Input/Changes to Tentative Special Assessment District

Parcel ID Interaction Type Reason for Change Action
129. 030-107-000-037-00 Landowner at 2/19 meeting spoke to Engineer Subdivision lot was reviewed, and back lots parcels
130. 030-107-000-038-00 believe subdivision has lot on water for back lot  [pay taxes on lot to access water. Back lots were added
131. 030-107-000-039-00 access. to district. Listed below.
132. 030-107-000-040-00
Landowner spoke to engineer at 2/20 meeting why |The plat was review again, back lots have access to
133. 150-110-000-025-00 back lots were included in Highland Subdivision lake through private roads which ends at waters edge No Change
Landowner spoke to engineer at 2/24 meeting Property was verified to be in District. Properties still
134. 070-111-000-039 regarding no access to lake. have access to lake through dedicated access. No Change
Plat and deeds were reviewed. Plat shows public road
Landowner spoke to engineer at 2/26 meeting with dock on the end of it. Since road was public, dock
regarding parcel and access to lake. Landowner should not be there, and back lots should not be
135. 110-430-017-030-00 believed back lots have access but are not included [included. No Change
Landowner spoke to engineer at 2/26 meeting
regarding parcel and access to lake. Landowner Plat and deeds were reviewed, private access locations;
136. 040-132-033-014-00 believed back lots have access but are not included |were not located. No Change
Reviewed photos collected and Wixom Lake contour.
Both illustrate that when Wixom Lake was draw down,
Landowner spoke to engineer at 2/26 meeting river was significantly lower and could not be
137. 110-014-300-003-03 regarding if property was on a lake or river navigated with a boat. No Change
Landowner spoke to engineer at 2/26 meeting stating
the property next to hers was not in district, did not
138. 130-206-000-041-00 have access to the water. Plat allows access to lake, property to remain in SAD No Change
Reviewed photos collected and Wixom Lake contour.
Both illustrate that when Wixom Lake was drawn
FLTF received letter regarding river vs lake in upper |down, river was significantly lower and could not be
139. Tittabawassee River POA end of Wixom lake near Smallwood Lake Dam navigated with a boat. No Change
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Kurt & Ann Kelly
4530 David Court
Beaverton Ml 48612

Four Lakes Task Force
233 E Larkin St, Ste 2
Midland MI 48640

Topic: Legal Lake Levels / Special Assessment

We are writing to support the Four Lakes Task Force recommendation to set a “Special
Assessment District” and set a “Legal Lake Limit’ to support the future of Sanford, Wixom,
Smaliwood & Secord Lakes.

As a property owner and recreational user of Wixom we need support for our property values to
continue economic growth for the schools, community and local business. Leaving this situation
in the current state will turn this area of Gladwin and Midland counties in to a “Ghost Town”
Please work for resolution to the current conflict as soon as possible. We are being used as a

“Pawn” in a game of chess by a business that does not have any concern of what is best for the
environment or local entities.

Thank you

Kurt & Ann Kelly



To: Four Lakes Task Force
Date: Thursday, April 11, 2019

Parcel Number: 030-046-000-114-00
Topic: 2019 Support Letter

I am writing this letter as a means of communicating my desire and intension of supporting the
Four Lakes Task Force.

~ As 60 ft waterfront stakeholders; we want-to enjoy lake-activities like swimming,-boating;and -
fishing. That isn’t possible today with the current lake water level eight feet below the level at
which we purchased our recreational get-a-way.

An additional concern is what this unacceptable water level is having on the value of our lake
front property.

Hoping to enjoy the lake again this summer,

Sincerely,

20 Walt—

Leo E. Walt
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April 15, 2019

Four Lakes Task Force
233 E Larkin St., Ste. 2
Midland, Ml 48640

Stryker's Lakeside Marina, Inc. would like to take this opportunity to sincerely thank
all the members of the FLTF for the long hours spent working on the four lakes water
issues.

It is our understanding that at the Court hearing scheduled for May 3 there are
two issues being presented to the court.

1. Are there particular properties that should, or should not, belong in
the proposed special assessment district.

2. Would the proposed lake legal levels adversely affect property
owners around the lakes.

We would like to see the court bifurcate the two issues. While the issue of which
properties are, or are not, in the proposed special assessment district is of financial
concern to all the citizens with lake access it is a moot issue if there is no lake to
access. We encourage the Court to make a ruling on the 3 that will establish
the legal lake levels so that the lakes can begin to be raised immediately.

The rippling economic impact of no lake water.

The employees of Stryker's Lakeside Marina have proudly served the citizens of
Midland County and Gladwin County for 35 years. The Wixom Lake water level
issue has resulted in a noteworthy impact to our business this spring.

In the spring the marina typical has many employees helping customers by
prepping boats out of winter storage, delivering boats, setting up docks and
pumping gas. All the things that need to be done so that the boat owners can
enjoy the many reasons that attracted them to lake life in the first place. We have



Four Lakes Task Force
April 15, 2019
Page 2

not been able to bring these employees back this spring because we have not
had any work for them to do. Sadly, several of our employees do not have the
financial ability to wait for the lake level to rise and have had to look elsewhere
for work to support their families.

It is difficult to understand how our communities got into this peculiar lake level
situation.  Stryker's Lakeside Marina has no issue with the proposed special
assessment district. We just ask that the court rule quickly to raise the water levels
so that further economic impact to our community can be averted.

On behalf of the employees at Stryker’'s Lakeside Marina, we thank you for the
opportunity to submit this letter for your consideration.

Sincerely,

Stryker's Lakeside Marina, Inc.

G St —_

Gordon J. Stryker, President

L,OMCQ stHien

Stephanie Aldrich, General Manager
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Table 4 - December 4th, 2018 Local Government Informational Meeting

County Township Contact Position Lake Attended
Edenville Kar?n Carey Treasurer Sanford/Wixom Yes
Craig Gosen Supervisor Yes
Hope Andy Kobisa Supervisor Wixom Yes
Starleen Eddy Tresurer Yes
Mike Wood S i Y
Midland Jerome fxe oo Sl Sanford =
Ron Thompson Assessor
Doug Enos Midland County Drain Commissioner Yes
Mark Bone District #2 Commissioner - Chairman No
County Officials Sanford/Wixom
i Bridgette Gransen Midland County Administrator/Controller /
Jeanette M. Snyder District #1 Commissioner - Sanford Lake Board No
Allison Thompson Assessor No
=B -
Tobacco C.ralg ergman Supervisor Yes
Jim Lambert Weed Control . Yes
: Wixom
John Sydenstricker Yes
" Tim Mester Supervisor Yes
Billings
Len Pytlak Treasurer Yes
Tom Olsen Supervisor Yes
Corey Cuddie Township Assessor Yes
Hay Mark Mudge Director/Tressurer Smallwood/Wixom Yes
Sandra Priemer Clerk Yes
Diane Kludt Treasurer Yes
Colin Combs Supervisor ?
Gladwin Carl Kerr Lake Board Yes
Secord Phil Dast Secord/Smallwood Yes
Allen Berg Assessor No
Bill Bownman Yes
Karon Hoffman Supervisor No
Clement : :
Linda Lewandowski Assessor Secord No
Tony Marshall Supervisor No
Bourret =
Keith Ponak Assessor No
Kathy Mills Gladwin Deputy Drain Commissioner Yes
- Sh Smith District #4 C issi - Hay & Tob . No, Kyle Attended
County Officials arron >mi !S r!c omm!ss!oner y< 0 .a?co Wixom/Smallwood/Secord 2 e il
Sandy Aultman District #3 Commissioner - Bourret, Billings, Secord No
Kyle Grove District #1 Commissioner
Lake Association Larry Woodward Wixom Lake Association President Wixom Yes
I . Eric McGlothli %
Dickinson Wright fic Ve o |'n &
Other Paul Wyzgoski Yes
Taks Force Dave Rothman Yes




Billings Township
1050 Estey Road
Beaverton, Mi 48612
Phone: (989) 435-8430
Fax: (989) 435-8356
www.billingstownship.org

BILLINGS TOWNSHIP, GLADWIN COUNTY

April 9, 2019

To whom it may concern:
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are usable, making the lake unusable.

current situation.

Sincerely
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Edenuille, Micly., 20 .

April 9, 2019

Four Lakes Task Force
233 E. Larkin St, Suite 2
Midland, MI 48640

To Whom It May Concern:

The Edenville Township Board supports the Four Lakes Task Force petition to the Circuit Court for a
Part 307 Lake Level Order for Sanford and Wixom Lakes.

The Lake Level Order will affect 1071 Edenville Township property parcels around the Sanford
Lake's shoreline and 6 Edenville Township property parcels on Wixom Lake's shoreline.

Sincerely,
The Edenville Township Board
Craig Gosen, Supervisor a Draves, Clerk

Carey, Treasurer Jim Trustee

Linda Schultz, Trustee












Secord Township
1507 Secord Dam Rd
Gladwin MI 48624
089-426-7445
www.secordtownship.org

April 9, 2019

Secord Dam is located in Secord Township and holds back the waters of the
Tittabawassee River. The Township of Secord supports the actions of
Gladwin and Midland Counties along with the Four Lakes Task Force as the
delegated authority in regard to the establishment of the special assessment
district and to establish a state lake level in accordance to Part 307 of the
Natural Resource and Environmental Protection Act of 1994 for Sanford,
Edenville/Wixom, Smallwood and Secord Lakes.

(Y

Colin Combs
Secord Township Supervisor



Tobacco Township

Gladwin County, Mi

April 8, 2019

To Whom it may Concern:

Tobacco Township (Township), Gladwin County, Michigan STRONGLY supports the petition by
Gladwin County's Delegated Authority, known as the Four Lakes Task Force (Task Force), to enact
Michigan Part 307 Legal Lake Levels and the proposed boundary of a Special Assessment District for
Wixom, Smallwood, Secord, and Sanford Lakes.

Tobacco Township contains the entire western arm of Wixom Lake, extending from the Dam in
Edenville, to the upstream boundary of Wixom Lake on the Tobacco river. A small portion of the
Township extends east of M-30 in the vicinity of the Dam. The Task Force has provided regular and
detailed updates on the progress of the Part 307 process to Township officials and residents. The Task
Force Part 307 engineering study identifies over 1000 Tobacco Township properties contained within
the proposed Special Assessment District. '

As the Court is aware, last Fall, Wixom Lake was drawn down by the Dam owner, to levels not seen
in many decades and is now being held at eight feet (8') below the normal summer level. This renders
Wixom Lake substantially unusable for recreational purposes by our residents and the public, and is
causing great controversy and.potential -harm to the local economy.

Tobacco Township urges the Court to quickly approve the Task Force petition which will begin to
alleviate the distress and economic harm now facing our Community, and reestablish sustainable
recreational, and economic opportunities for both local residents and the visiting public.

Sincerely, Tobacco Township Board @ %kﬁ/ é( 9 /. 7
: 4
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85 FERCY 6,063

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: James J. Hoecker, Chairman;
Vicky A. Bailey, William L. Massey,
Linda Breathitt, and Curt Hébert, Jr.

Wolverine Power Corporation ) Project No. 10808-000

ORDER ISSUING ORIGINAL LICENSE
(Issued October 16, 1998)

Wolverine Power Corporation (Wolverine) filed applications
under Part I of the Federal Power Act (FPA) for original licenses
for the continued operation and maintenance of four unlicensed
hydroelectric projects located on the Tittabawassee River in
Gladwin and Midland Counties, Michigan. Beginning furthest
downstream, the projects are: the 3.3-megawatt {(MW) Sanford-
Hydroelectric Project No. 2785, the 4.8-MW Edenville Project
No. 10808, the 1.2-MW Smallwood Project No. 10810, and the 1.2-MW
Secord Project No. 10809. '

We issued a license for the Sanford Project No. 2785 in
1987. 1/ Rehearing requests of the license order have been held
in abeyance while we analyzed all four projects together. 2/ We
stayed parts of the license order for the same reason. In 1989,
Wolverine filed license applications for its Edenville,
Smallwood, and Secord Projects.

We are concurrently issuing an order on rehearing of the
Sanford Project license, and orders issuing licenses for the
other three projects. This order issues the license for the
Edenville Project No. 10808 and, in addition, addresses issues
common to all four projects.

BACKGROUND

Each project includes a dam and reservoir, and a powerhouse
that is integral to the dam. The four projects' reservoirs
occupy about 39 river miles on the Tittabawassee River, with the
tailwater of each project being the headwater of the next
downstream project. From Sanford Dam, the most downstream
project, the river flows 35 miles to its confluence with the

1/ 41 FERC 9§ 62,192.

2/ The four projects comprise a single unit of development.
See Section 3(11) of the FPA, 16 U.S.C. § 796(11).

V91020-p3/1<3 reypramm
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Shiawassee, where they form the Saginaw River. 3/ The projects,
which have been in existence since the 19208, are operated in
coordinated fashion to optimize peak demand period (i.e.,
weekdays from 7:00 a.m. to 10:00 p.m.). Historically, Wolverine
has drawn down the reservoirs from three to four feet in the late
winter to maximize the benefits of winter generation and to
minimize spilling during spring snowmelt run-off. The reservoirs
are refilled to normal pool elevations before water temperatures
reach levels that stimulate northern pike spawning.

In 1976, the Commission determined that the Tittabawassee
River is a navigable waterway of the United States and that
therefore Wolverine's four projects are required to be licensed
by Section 23(b) (1) of the Federal Power Act (FPA). &/

In 1983, Wolverine filed its license application for the
Sanford Project No. 2785, and in 1987 it was issued a license. 5/
Wolverine, the Dow Chemical Company (Dow)}, and the City of
Midland, Michigan (Midland}, filed requests for rehearing &/ of
the license order; and on January 28, 1988, the Commission stayed
certain license articles, pending action on the rehearing
requests. 7/

On July 24, 1989, Wolverine filed license applications for
its Edenville Project No. 10808, Smallwood Project No. 10810, and
Secord Project No. 10809. The applications do not propose any
new construction or redevelopment. Notice of the applications
was issued, and the State of Michigan Department of Natural
Resources (Michigan DNR), the U.S. Department of the Interior
(Interior), Donald J. Maladecki, and Terry Whittington filed
timely motions to intervene in the three licensing proceedings;
the Wixom Lake Association intervened only in thie proceeding.
Maladecki and Whittington, local residents and recreational users
of the project reservoirs, and the Wixom Lake Association state
that large fluctuations of reservoir levels adversely affect

3/ The Saginaw River flows 27 miles to where it enters Lake
Huron's Saginaw Bay.

4/ 55 FPC 673.
5/ 41 FERC § 62,192.

&/ Wolverine, Midland and Dow's pleadings were filed as appeals
of staff action. See 18 C.F.R. § 385.1902 (1987) (converting
pending appeals to rehearing requests).

1/ 42 FERC { 61,192. The Commission stayed license
Articles 401, 402, and 404, which contain requirements
regarding the project's mode of operation.
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boaters and lake-front residences, and ask that any license
issued limit such fluctuations.

The Commission staff prepared an Environmental Assessment
(EA) that evaluates the impacts of all four projects on the
environmental resources of the area. 8/ This order addresses,
among other matters, issues of pertinence to some or all of the
four projects, notably including mode of operation, fluctuation
of reservoir levels, and fish entrainment. As described in the
rehearing order for the Sanford Project, we are making revisions

to that order based on the information and recommendations in the
EA.

We have fully considered the motions and comments received
from interested agencies and individuals in determining whether
to issue this license.

PROJECT DESCRIPTION

The Edenville Project, the second project as one travels
upstream, is located just upstream of the point where the Tobacco
River enters the Tittabawassee. The project dam, which consists
of three sections totaling about 6,600 feet in length and having
a maximum height of 54.5 feet, spans both the Tittabawassee and
Tobacco Rivers, creating a 2,600-acre reservoir (Wixom Lake) with
a 49-mile shoreline at full pool. There is a 50-foot-long intake
leading to the powerhouse, which 18 located at the dam and has an
installed capacity of 4.8 MW. The project creates a 0.4-mile
bypassed reach on the Tobacco River that extends from the dam to
the point where the Tobacco meets the Tittabawassee. A more
detailed project description is contained in Ordering
Paragraph B(2).

WATER QUALITY CERTIFICATION

Section 401(a) (1) of the Clean Water Act (CWA) 9/ requires
an applicant for a federal license or permit for any activity
which may result in a discharge into navigable waters of the
United States to provide to the licensing or permitting agency a
certification from the state in which the discharge originates
that such discharge will comply with certain sections of the CWA.

8/ A draft EA was issued March 31, 1994; the final EA was
issued August 14, 1998.

a/ 33 U.S.C. § 1341 (1988).
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If a state fails to act on a request for certification within one
year, the certification requirement is waived. 10/

Wolverine requested Section 401 water quality certification
from Michigan DNR for the Secord, Smallwood, and Edenville
Projects by letters dated November 2, 1987. 11/ Michigan DNR
failed to act on those requests within one year of their
receipt. 12/ Therefore, in accordance with the provisions of the
CWA and the Commission's regulations, 13/ the State of Michigan
waived the certification requirements of Section 401. 14/

SECTION 18 FISHWAY PRESCRIPTION

Section 18 of the FPA 15/ provides that the Commission shall
require the construction, maintenance, and operation by a
licensee of such fiphways as may be preascribed by the Secretary
of Commerce or the Interior, as appropriate.

By letter dated April 14, 1993, Interior asked that the
Commission reserve Interior's authority to prescribe fishways for
the Secord, Smallwood, and Edenville Projects. Consistent with
our practice, we are therefore including a condition in each of
the three licenses (Article 405 in this license) that reserves
our authority to require such fishways as Interior may prescribe
pursuant to Section 18 of the FPA,

10/ 33 U.S.C. § 1341(a) (1) (1988).

1ll/ See letters for each project dated November 2, 1987, from
Wolverine to Michigan DNR.

12/ See letters for each project dated July 31, 1989, and filed
August 7, 1989, from Michigan DNR to Wolverine. The letters
acknowledge. that Michigan DNR received the certification
requests and began processing them. The letters, which
were filed over 18 months after Wolverine's certification
requests, purport to "conditionally deny" the requests.

Such attempts, coming more than a year after receipt of the
requests, are however not valid.

13/ See 18 C.F.R. § 4.38(e)(2) (198%); and 4.38(f) (7) (ii)
(1998) .

14/ As discussed in the Sanford Project license order,
Section 401 certification for the Sanford Project wae also
waived. 41 FERC at p. 63,408,

15/ 16 U.S.C. § 811.
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ENDANGERED SPECIES

No federally listed endangered animal species are known to
occur in the project area. Bald eagles {federally listed as
threatened) are known to forage along the Tittabawassee River,
Sanford Lake, and probably Smallwood Lake. There are three known
nesting sites in the vicinity of the projects, but there are no
known bald eagle nests on project lands. 1§/ Pursuant to
Section 7(a) of the Endangered Species Act, 17/ the U.S. Fish and
Wildlife Service (FWS) has notified the Commission that, if the
licenses require the preparation of a bald eagle protection plan,
the projects, as licensed, are not likely to adversely affect the

bald eagle. 18/ We have included the requested conditions in all
four licenses.

RECOMMENDATIONS OF FEDERAL AND STATE FISH AND WILDLIFE AGENCIES

A. Section 10(j} Recommendations

Section 10{j} (1) of the FPA 19/ requires the Commission,
when issuing a license, to include license conditions, based on
recommendations of federal and state fish and wildlife agencies
submitted pursuant to the Fish and Wildlife Coordination Act, for
the protection of, mitigation of adverse impacts to, and
enhancement of fish and wildlife resources (including related
spawning grounds and habitat)} affected by the project.

If the Commission believes that any such recommendation may
be inconsistent with the purposes and requirements of Part I of
the FPA or applicable law, 20/ Section 10(j) (2) requires the

16/ See EA at 47-48, and January 10, 1995 letter from FWS to the
Commiggion, filed January 17, 1995.

17/ 16 U.S.C. § 1536(a).

18/ See January 10, 1995 FWS letter, n. 16, gsupra. The plan
must include completion of bald eagle surveys of the project
areas, protection of perch trees on project lands, and
measures to protect eagle habitat on project lands. FWS
also recommends, and the licenses require, that reservoir
fluctuations be minimized as proposed in the EA.

19/ 16 U.S.C. § B03(j)(1).

20/ Any such inconsistency is usually with the Commission's
determinations under the equal consideration/comprehensive
development standards of FPA Sections 4(e) and 10{a) (1), in
that the recommendation conflicts unduly with other project

(continued...)
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Commigsion and the agencies to attempt to resolve any such
inconsistency, giving due weight to the recommendations,
expertise, and statutory responsibilities of such agencies. If
the Commission then does not adopt a recommendation, it must
explain how the recommendation is inconsistent with applicable
law and how the conditions selected by the Commission adequately

and equitably protect, mitigate damages to, and enhance fish and
wildlife.

Michigan DNR and Interior submitted ten recommendations for
inclusion in the Edenville, Smallwood, and Secord Project
licenses that we have considered under Section 10(j): (1) run-
of -river operation of the projects; (2) continued flow releases
through the project during project shut-downs; (3) a gaging plan
to monitor project operation; (4) establishment of target
reservoir elevations and limitation on reservoir fluctuations to
+/-0.2 feet; (5) maintenance of state water quality standards for
temperature and dissolved oxygen (DO), and development of a
monitoring plan; (6) a bald eagle protection plan; (7) a habitat
protection plan for state-listed threatened or endangered
species; (8) a nuisance flora monitoring and control plan; (9) a
wildlife management and land use plan; and (10) an erosion
control plan. In addition, Michigan DNR recommended minimum flow
releases for the Tobacco River bypass reach. 21/

We have included conditions in the Edenville license
consistent with six of the recommendations and portions of two
others: (1) a gaging plan to monitor project operation

20/ (...continued)
purposes or values (including the project's economic

benefits). See, e.g., Mead Corp., 72 FERC { 61,027 at
p. 61,071 (1995).

21/ The agencies submitted five other recommendations that we do
not consider under Section 10(j), because they are not
specific measures to protect, mitigate damages to, or
enhance fish and wildlife. See, g.g., Mead Corp., 72 FERC
Y 61,027. These recommendations are: (1) a turbine
entrainment and mortality study; (2) a reservation of
authority to Michigan DNR to order changes in project
operations and facilities; (3) a reservation of authority to
Michigan DNR to order preparation of an upstream fish
passage plan; (4) a plan for recreation facilities; and (5)
a plan for studying the costs of decommissioning and partial
or complete project removal. We instead consider these
recommendations under Section 10{a) of the FPA.
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(Article 406); 22/ (2) establishment of target reservoir
elevations (Article 404); (3) maintenance of state water quality
standards for dissolved oxygen (DO} and temperature downstream of
the project, 23/ and development of a related monitoring plan
(Article 402); (4) a bald eagle protection plan (Article 407);

(5) a nuisance flora monitoring and control plan {Article 408);
(6) an erosion control plan (Article 401}); (7) a wildlife
management and land use plan (Articles 404 and 407); 24/ and

{8) minimum flow releases for the Tobacco River bypass reach
(Article 403). 25/

The Section 10(j) recommendations that we decline to adopt
for the four projects are discussed below. 2&/

22/ The agencies asked for a gaging plan to monitor run-of-river
operation. Although we do not adopt the run-of-river
recommendation, we require the licensee to establish a

gaging plan to monitor the mode of operation required by the
licenses.

23/ We do not adopt the portion of this recommendation that
would require the licensee to not warm the river downstream
of each impoundment greater than five degrees Fahrenheit
above the temperature upstream.

24/ As explained in the EA, the limitations in this license on
regervoir fluctuations (Article 404) and the bald eagle
protection measures of Article 407 will fulfill the intent
of this plan. EA at 116.

25/ With the exception of the project-specific minimum flows to
the Tobacco River bypassed reach, we have included the same
conditions in the Sanford, Smallwood, and Secord licenses.

Wolverine objects to providing minimum flows in the Tobacco
River bypassed reach. However, as explained in the EA

at 33-34, the reach contains high-quality habitat
characteristics relative to other potential or existing
riverine habitat at the projects, and with sufficient flows
could provide quality spawning and rearing habitat for
smallmouth bass and walleye.

26/ Commission staff, Michigan DNR, and FWS met on August 9,
1994, to attempt to resolve staff's preliminary
determinations of inconsistencies. A summary of that
meeting is attached to the RA.
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1. Mode of operation

Wolverine proposed to release a minimum flow of 120 cfs from
Sanford Dam and to continue daily peaking operations at all of
its projects. The agencies, on the other hand, recommended that
the projects' operations be changed to run-of-river.

As explained in the EA, although run-of-river operations
would provide the greatest environmental benefits, such a
requirement is inconsistent with the Commission's balancing of
beneficial public uses of the waterway under Sections 4(e) and
10(a) (1) of the FPA. 27/ Run-of-river operations at the projects
would have a substantial adverse effect on the projects'
economics without providing corresponding resource benefits. 28/
As explained in the EA, establishing reservoir elevations,
limiting reservoir fluctuations, and providing minimum flows at
the Sanford Project and in the Tobacco River bypassed reach will
protect the resources at a cost that is significantly less than
the cost of run-of-river operations. 29/ Furthermore, we find
that the affected environmental resources can be adequately
protected and enhanced by requiring Wolverine to provide minimum
flows below Sanford Dam and by limiting reservoir fluctuation in
all four reservoirs.

2. Continuous Instream flow

The recommendation by FWS to pass river inflows through the
four projects during normal operating shutdowns effectively
results in run-of-river operations, which, as explained above, is
inconsistent with the Commission's balancing of beneficial public
uses of the waterway under Sections 4(e) and 10(a) (1) of the FPA.

Because each of the tailrace areas is dominated by backwater
effects of the downstream reservoirs and because fish are highly
mobile, the effect of the fluctuations on adult and juvenile fish
is probably small. Tailrace fluctuations may have more ’
significant effects on fish spawning habitat by dewatering

spawning sites that may occur in channel margins, particularly
for walleye.

Reducing reservoir water level fluctuations would stabilize
the backwater in the tailrace area of each of the three projects.
Stabilizing the backwater would reduce the range of dewatering
and thereby enhance habitat conditions in the tailrace zone.

21/ See BA at 97.
28/ Id. at 18-35, 79-97, and 109-115.
29/ Id.
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However, we conclude that continuous instream flows in the
Tittabawassee River channel downstream from the Secord,
Smallwood, and Edenville dams are not necessary to protect the
aquatic resources of the Tittabawassee River. Our requirement
for a reduced range of reservoir fluctuations (0.4 foot above and
0.3 foot below the normal pool elevation) at each project will
gstabilize the backwater and enhance aquatic habitat in the
tailrace areas.

3. Temperature change standard

Michigan DNR recommended that Wolverine maintain state
standards for DO and temperature downstream of the projects and
in addition that Wolverine not warm the Tittabawassee River
downstream from each impoundment by more than 5°F (2.8°C) above
the temperature of the water entering the impoundment.

As we have explained in other proceedings, 30/ since fish
living downstream of a project are affected by water temperatures
in their local habitat rather than by any differences between the
temperature there and the upstream temperature, there is no

substantial evidence to support imposing this standard on these
projects.

4. Habhitat protection plan for listed species

As explained in the EA, 31/ there are no known resident
federal- or state-listed species or critical habitat for such
species on project lands, and Michigan DNR has provided no
persuasive evidence to support this recommendation. 32/

B. Other Recommendations and Resource Issues

1. Project Retirement

Michigan DNR requests that Wolverine be required to develop
and implement a plan to study the costs of: {a) permanent
nonpower operation, (b) partial project removal, and (c) complete
project removal at each project. Michigan DNR also recommends
that, based on the results of the study, Wolverine post a bond to
cover the cost of eventual project retirement.

30/ See Mead, 76 FPERC Y 61,352.
31/ EA at 115-16.

32/ 1In the event that such species occur on project lands or
become listed in the future, a management plan and agency-
recommended enhancement measures could be required through
the standard reopener articles.
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Project retirement and dam removal were considered in the
EA. 33/ However, since no participant has proposed dam removal,
these alternatives were eliminated as reasonable alternatives
requiring further study.

The Commission will not generically impose retirement
funding requirements on licensees. 34/ However, the licensee is
ultimately responsible for meeting a reasonable level of
retirement costs when the project is retired. Because there are
no data to suggest that the Tittabawassee River projects are in
poor physical condition or have marginal economics such that the
projects would not remain viable throughout the term of the
license, there is no reason to require the establishment of a
trust fund.

2. Recreation facilities

Since the construction of the project impoundments in the
1920's, Wolverine's four reservoirs have provided surface water
recreation resources for several counties and have seen rapid
growth in recreational use. Both Wolverine and Michigan DNR
propose recreation facility improvements. 35/ The three project
licenses accordingly require that Wolverine develop, in
consultation with Michigan DNR, a recreation plan that includes
fishing piers, fishing accesses, and canoe portages for each of
the projects. 36/

3. Entrainment and mortality studies
Approximately 20 to 25 fish species are known to inhabit the

Tittabawassee River in the projects' area, and up to 70 species
may inhabit the entire Tittabawassee River. 37/ Michigan DNR

33/ The Commission's position on project decommissioning is set
forth in its December 14, 1994 Policy Statement. FERC
Statutes and Regulations, Preambles 1991-June 1996 § 31,011
(1994} .

34/ Id.
35/ See EA at 60-70.
36/ The required facilities are those proposed by Wolverine.

The Sanford Project license contains a more general
recreation plan requirement.

37/ See EA at 24-25. Primary gamefish inhabiting the
Tittabawassee River include northern pike, muskellunge,
(continued...)
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describes the fisheries in the project reservoirs as "excellent®
to "very good," with "good" populations and "above average"
growth rates.

The Michigan DNR recommends that Wolverine conduct
additional turbine entrainment and mortality studies at each of
the projects and evaluate all potential protection devices.

Wolverine conducted limited entrainment studies at the
Sanford and Edenville Projects in consultation with Michigan DNR.
While additional studies could produce more precise study
results, the results provide sufficient information to indicate
that juvenile and adult entrainment and mortality at the projects
are generally low, and that these losses are likely to have no
substantial adverse effects on the resident fish populations at
these projects. 38/

In the draft EA, staff recommended annual funding for
compensatory mitigation in an amount equal to the replacement
costs of the fish killed: $550 at Secord, $3,530 at Smallwood,
$840 at Edenville, and $3,830 at Sanford (adjusted to reflect
changes in the CPI), and that resource enhancement plans be
developed for the use of these funds. After the draft EA was
issued, the U.S. Court of Appeals for the District of Columbia
Circuit in City of New Martinsville v. FERC, held that
entrainment losses that have no appreciable impact on fish
populations do not constitute losses to the fishery can hardly be
characterized as losses to the fishery for which mitigation is
justifiable. 39/ Since the BA found no appreciable adverse
impact on fish populations at the projects, resource compensation
will not be required at the Edenville, Secord, and Smallwood
Projects. 40/

37/ (...continued)
walleye, yellow perch, largemouth bass, smallmouth bass,
white crappie, black crappie, bluegill, pumpkinseed, rock
bass, channel catfish, and bullhead catfish. Chinook
salmon, walleye, white bass, and lake sturgeon have spawning
runs from Saginaw Bay into the Tittabawassee River. The
river downstream from Sanford Dam is an important spawning
area for walleye from Saginaw Bay.

38/ See EA at 37-40.

39/ City of New Martinsville, West Virginia v. FERC, 102 F.3d
567 at pp. 571 (D.C. Cir. 1996).

40/ Article 403 of the Sanford Project license, which requires
Wolverine to monitor turbine entrainment and mortality at
(continued...)
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4. Reservations of Authority to Michigan DNR

Michigan DNR recommends that we include conditions in each
license that reserve to it the authority to order changes in
project operations and facilities and to order preparation of an
upstream fish passage plan. While we decline to yield our
authority over post-licensing proceedings, 41/ Michigan DNR is
free to file a request for such measures, should circumstances so
warrant in the future. 42/

5. Winter draw-downs

In response to comments received from landowners and local
entities, we are requiring that Wolverine draw down the projects'
reservoirs in early-winter to no more than three feet below the
target elevations. This will prevent ice damage to shoreline
recreation and erosion control structures, allow residents to
maintain and repair these structures, and reduce uncontrolled
spill events that contribute to flooding. 43/

40/ (...continued)
the Sanford Project, was not raised as an issue on rehearing
and therefore remains unchanged.

41/ See, e.g., Commonwealth of Pennsylvania v. FERC, 868 F.2d
592, 599-600 (3rd Cir. 1989%9).

42/ Standard Article 15 of Form L-3, 54 FPC 1817 (1975), states
that: ’

[tlhe licensee shall, for the conservation and
development of fish and wildlife resources,
construct, maintain, and operate, or arrange for
the construction, maintenance, and operation of
such reasonable facilities, and comply with such
reasonable modifications of the project structures
and operation, as may be ordered by the Commission
upon its own motion or upon the recommendation of
the Secretary of the Interior or the fish and
wildlife agency or agencies of any State in which
the project or part thereof is located, after
notice and opportunity for hearing.

43/ See BEA at 35-36, 48-51, 69-70, and 75.
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COMPREHENSIVE PLANS

Section 10(a) (2) {A) of the FPA 44/ requires the Commission
to consider the extent to which a project is consistent with
federal or state comprehensive plans for improving, developing,
or conserving a waterway or waterways affected by the
project. 45/ Of the comprehensive plans filed with the
Commission, the Commission staff identified and reviewed two that
are relevant to the Edenville Project. 46/ No conflicts were
found.

COMPREHENSIVE DEVELOPMENT

Sections 4(e}) and 10(a) (1) of the FPA require the
Commission, in acting on applications for license, to give equal
consideration to the power and development purposes and to the
purposes of energy conservation, the protection, mitigation of
damage to, and enhancement of fish and wildlife, the protection
of recreational opportunities, and the preservation of other
aspects of environmental quality. Any license issued shall be
best adapted to a comprehensive plan for improving or developing
a waterway or waterways for all beneficial public uses. The
decision to license this project, and the terms and conditions
included herein, reflect such consideration.

The EA analyzed the effects associated with the issuance of
an original license for the existing Edenville Project. It
recommends a number of measures to protect and mitigate
environmental resources, which we adopt, as discussed herein.
These measures will improve the f£ish and wildlife resources
through seasonal minimum flow releases, limit reservoir

fluctuations, and enhance recreational resources in the project
area.

The electricity generated from renewable water power
resources will be beneficial, because it will continue to offset
the use of fossil-fueled, steam-electric generating plants,
thereby conserving nonrenewable resources and reducing
atmospheric pollution.

44/ 16 U.S.C. § 803(a) (2} (n).

45/ Comprehensi-e plans for this purpose are defined at
18 C.F.R. & 2.19 (1998).

46/ Michigan's State Comprehengive Outdoor Recreation Plan -

‘ Building Michigan's Recreation Puture: the 1985-1990
Michigan Recreation Plan; U.S. Fish and Wildlife Service's
North American Waterfowl Management Plan.
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One of the public interest factors the Commission considers
is the economic benefits of project power. Under our approach to
evaluating the economics of hydropower projects, as articulated
in Mead Corp., 47/ we employ an analysis that uses current costs
to compare the costs of the project and likely alternative power,
with no forecasts beyond the license issuance date concerning
potential future inflation, escalation, or deflation. The basic
purpose of the analysis is to provide a general estimate of the
potential power benefits and the costs of a project, and
reasonable alternatives to project power. The estimate helps to
support an informed decision concerning what is in the public
interest with respect to a proposed license.

In making our decision, we consider the project power
benefits both with the applicant 8 proposed mitigation measures
and with the Commission's proposed recommendations to the
applicant's proposal. In addition, certain economic factors
related to project decommissioning impinge on the decision to
issue original licenses for existing projects that are not
present in the licensing of unconstructed projects. If an
existing project is not issued a license, or if its licensee
declines to accept the license, the project generally will have
to be retired in one form or another. This could range from
simply removing the generator at the powerhouse to major
environmental restoration varying from minor measures to dam
removal.

As licensed by the Commission, the Edenville Project will
produce an average of about 15.625 GWh of energy, at an annual
cost of about $239,000 (15.3 millsa/kWh}). The current annual
value of the project's power would be $686,000
(43.9 mills/kWh). 48/ To determine whether the project is
currently economically beneficial, we subtract the project's cost
from the value of the project's power. Thus, the project, as
licensed by the Commission would have a net benefit of about
$447,000 (about 28.6 mills/kWh).

As explained in Mead, the economic analysis is by necessity
inexact, and project economica is only one of many public
interest factors considered in determining whether or not, and
under what conditions, to issue a license. Wolverine is

47/ 72 FERC Y 61,027 (1995).

48/ We base this value on the cost of alternative resources,
which in this case is the cost of a new combined cycle and
simple cycle combustion turbine plants, the regional cost of
natural gas, and peak and off-peak energy values. The
estimate of the value of project power is more completely
described in the MEA.
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ultimately responsible and best able to determine whether
continued operation of the existing project, with the conditions
adopted herein, is a reasonable decision in these circumstances.

Based on our review of the commenta on this project filed by
agencies and the public, our review of the staff's evaluation of
the environmental and economic effects of the project and itg
alternatives, and our analysis pursuant to Sections 4 (e) and
10{(a) (1), we find that the Edenville Project, with our
mitigative measures, will be best adapted to the comprehensive
development of the Tittabawassee River for beneficial public
uses.

LICENSE TERM AND ANNUAL CHARGES

The license applications for the Secord, Smallwood, and
Edenville Projects propose no new construction or redevelopment.
In accordance with Commission policy, the licenses for these
projects will be issued for prospective 30-year terms. 49/ We
will however condition the licenses upon payment of an additional
amount equivalent to the charges that would have been collected,
had Wolverine obtained licenses for the projects in a timely
manner. 50/ Because the projects were constructed on a navigable
waterway before 1935, and because there was no specific finding
of navigability as to the Tittabawassee River prior to April 1,
1962, then, congistent with Commission policy, charges will be
agseased for the Secord, Smallwood, and Edenville Projects from
April 1, 1962. 51/

The Commigsion orders:

(A) This license is issued to Wolverine Power Corporation
(Licensee) for a period of 30 years, effective the first day of
the month in which this order is issued, to operate and maintain
the Edenville Project. This license is subject to the terms and

49/ See City of Danville, Va., 58 FERC { 61,318, at p. 62,020
{1992). As discussed in the rehearing order of the Sanford
license, we are extending the Sanford license term to expire
with the Smallwood, Secord, and Bdenville licenses.

50/ 1Id.

51/ 1Id. at pp. 62,021-22. For these same reasons, the Sanford
license also assesses back charges to April 1, 1962. As of
October 1, 1994, the Commission is not assessing annual
charges for projects with less than 1.5-MW authorized
installed capacity. Therefore, the Smallwood and Secord
Projects (1.2 MW each) will be assessed annual charges for
the period April 1, 1962, through September 30, 1994.
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conditions of the Federal Power Act (FPA), which is incorporated
by reference as part of this license, and subject to the

regulations the Commission issues under the provisions of the
FPA.

(B) The Edenville Project consists of:

{1} All lands, to the extent of the Licensee's interest in
those lands, shown by exhibit G:

1 7 Edenville Project Map
(2) Project works consisting of: (1) a reservoir named

Wixom Lake with a surface area of 2,600 acres and gross storage
of about 40,000 acre-feet; (2) a reinforced concrete multiple
arch spillway 69 feet wide and 39 feet high; (3) a powerhouse
with two 2.4 MW Francis-type turbines and generators; (4) three
Taintor gates at the spillway crest and two low-level sluiceway
gates; (5) three lengths of earth embankments; (6) a reinforced
concrete multiple arch spillway at the Tobacco River that is 72
feet long, 72 feet wide and a crest height of about 40 feet with
three steel Taintor gates; and (7) appurtenant facilities.

The project works generally described above are more
specifically shown and described by those portions of Exhibit A
and F that also form a part of the application for license and
that are designed and desacribed as:

Exhibit A: The following sections of exhibit A filed
July 24, 1989.

The turbines and generators as described on page A-1.

Exhibit F Drawing FERC No, Desgcription
F-1 10808-1 Edenville General Plan
F-2 10808-2 Edenville Powerhouse and

Spillway

F-3 10808-3 Edenville Tobacco Spillway
F-4 10808-4 Edenville Powerhouse Section
F-5 10808-5 Edenville Spillway Section
F-6 10808-6 Bdenville Embankment Section

(3) All of the structures, fixtures, equipment or
facilities used to operate or maintain the project, all portable
property that may be employed in connection with the project, and
all riparian or other rights that are necessary or appropriate in
the operation or maintenance of the project.
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(C) The Exhibits A, F, and G as designated in ordering
paragraph (B) above are approved and made part of the license.

{D} This license is subject to the articles in Form L-3
(October 1975), entitled "Terms and Conditions of License for
Congtructed Major Project Affecting Navigable Waters of the
United States" as it applies to the Edenville Project, and the
following additional articles:

Article 201. The Licensee shall pay the United States the
following annual charges:

(1) From April 1, 1962, through September 30, 1998, for the
purpose of reimbursing the United States for the cost
of administration of Part I of the Federal Power Act
(FPA), a reasonable amount as determined in accordance
with the provisions of the Commission's regulations in
effect from time to time. The authorized installed
capacity for that purpose is 4,800 kilowatts (kW).

{2} From October 1, 1998, through September 30, 2028, for
the purpose of reimbursing the United States for the
cost of administration of Part I of the FPA, as
determined by the Commission, a reasonable amount as
determined in accordance with the provisions of the
Commission's regulations in effect from time to time.
The authorized installed capacity for that purpose is
4,800 kilowatts (kW).

Article 202. Purguant to Section 10(d) of the Federal Power
Act, after the first twenty years of operation of the RBdenville
Project, a specified reasonable rate of return upon the net
investment in the project shall be used for determining surplus
earnings of the project for the establishment and maintenance of
amortization reserves,

The Licensee shall set aside in a project amortization
regserve account at the end of each fiscal year one-half of the
project surplus earnings, if any, accumulated after the first
twenty years of operation under the license, in excess of the
specified rate of return per annum on the net investment.

To the extent that there is a deficiency of project earnings
below the specified rate of return per annum for any fiscal year
after the first twenty years of operation under the license, the
Licensee ghall deduct the amount of that deficiency from the
amount of any surplus earnings subsequently accumulated, until
absorbed. The Licensee shall set aside one-half of the remaining
surplus earnings, if any, cumulatively computed, in the project
amortization reserve account. The Licensee shall maintain the
amounts established in the project amortization account. The
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Licensee shall maintain the amounts established in the project
amortization reserve account until further order of the
Commiggion.

The specified reasonable rate of return used in computing
amortization reserves shall be calculated annually based on
current capital ratios developed from an average of 13 monthly
balances of amounts properly includible in the Licensee's
long-term debt and proprietary capital accounts as listed in the
Commission's Uniform System of Accounts. The cost rate for such
ratios shall be the weighted average cost of long-term debt and
preferred stock for the year, and the cost of common equity shall
be the interest rate on ten-year government bonds (reported as
the Treasury Department's ten-year constant maturity series)
computed on the monthly average for the year in question plus
four percentage points (400 basic points).

Article 203. Within 120 days from the date of issuance of
this order, the Licensee shall file for Commission approval a
revised Exhibit G showing the project boundary enclosing all of
the project works and other features described under paragraph (B)
necessary to operate the project.

Article 401. Within six months of license issuance, the
Licensee shall file for Commission approval a plan for erosion
control in order to minimize shoreline erosion and bank
instability occurring in the project reservoir and the river area
downstream from the project dam and tailrace. Erosion control
measures in the plan shall adhere to the most recent version of
the Michigan Department of Transportation standards, and shall be

designed to allow pedestrian access while providing long-term
stability.

The plan shall include ag a minimum:

(1) a summary description of the existing erosion control ~
program;

(2) a description of measures to monitor shoreline erosion and
bank instability caused by project operations;

(3) descriptions, functional design drawings, and topographic map
locations of proposed new and enhanced control measures;

{4) a description of how the control measures will allow
pedestrian access while providing long-term stability;

(5) identification of the Michigan Department of Transportation
standards used, and description of how the pertinent standards
would be adhered to;
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(6) an implementation schedule;

(7) provisions for the Licensee's periodic review and revision of
the plan; and

{8) provisions for provide the results of its monitoring program
to the Michigan Department of Natural Resources, other agencies,
and property owners upon request.

The Licensee shall prepare the plan after consultation with
the Michigan Department of Natural Resources and the Natural
Regourceg Conservation Service. The Licensee shall include with
the plan documentation of consultation, copies of comments and
recommendations on the completed plan after is has been prepared
and provided to the agencies, and specific description of how the
agencies' comments are accommodated by the plan. The Licensee
shall allow a minimum of 30 days for the agencies to comment and
to make recommendations before filing the plan with the
Commission. If the Licensee does not adopt a recommendation, the
filing shall include the Licensee's reasons, based on project-
gpecific information.

The Commission reserves the right to require changes to the
plan. No land-disturbing or land-clearing activities shall begin
until the Licensee is notified by the Commission that the plan is
approved. Upon Commission approval, the Licensee shall implement
the plan, including any changes required by the Commission.

Article 402. The Licensee must implement all reasonable and
prudent measures to ensure that the following water quality
standards are met whenever inflows to the projects are greater
than or equal to the 95-percent-exceedance inflow:

(1} Dissolved oxygen (DO) concentrations in the project's
tailwaters of not less than 5 milligrams per liter
(mg/l) at all times; and ’

(2} monthly average temperatures downstream from the
project no greater than:

January ------ 42°F
February ----- 41°F
March -------- 53°F
April -------- 67°F
May ---------- 78°F
June --------- 85°F
July, August - 86°F
September ---- 80°F
October ------ 69°F
November ----- 56°F

December ----- 44°F
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These monthly average temperatures may be exceeded for sghort
periods when natural water temperatures measured upstream of the
project exceed the ninetieth percentile occurrence of water
temperatures {i.e., the monthly average temperatures cited in
item No. 2 minus 5°F).

Within six months of license issuance, the Licensee shall
file for Commisgsion approval a plan to monitor, and mitigate if
necessary, dissolved oxygen {(DO) and temperature levels of the
Tittabawassee River downstream from the Edenville Project. The
plan shall include proviaions for: (1) monitoring of DO and
temperature downstream from Edenville Dam with the sensor
locations and monitoring frequency determined in consultation
with the Michigan Department of Natural Resources (Michigan DNR)
and the U.S. Fish and Wildlife Service (FWS); and (2} description
of operating procedures developed in consultation with Michigan
DNR and FWS to alleviate water quality conditions which deviate
from the above limits.

The Licensee shall prepare the plan after consultation with
the Michigan Department of Natural Resources and the U.S. Fish
and Wildlife Service. The monitoring plan shall include a
schedule for: (1) implementation of the program within twenty-
four months from the date of issuance of this license; (2)
consultation with the Michigan Department of Natural Resources
and the U.S. Fish and Wildlife Service concerning the results of
the monitoring; and (3) filing the results, agency comments, and
Licensee's response to agency comments with the Commission.

The Licensee shall include with the plan documentation of
consultation, copies of comments and recommendations on the
completed plan, and specific descriptions of how the agencies'
comments are accommodated by the plan. The Licensee shall allow
a minimum of thirty days for the agencies to comment and to make
recommendations before filing the plan with the Commission. If
the Licensee does not adopt a recommendation, the filing shall
include the Licensee's reasons, based on project-specific
information.

The Commission reserves the right to require changes to the
plan. Upon Commission approval, the Licensee shall implement the
plan, including any changes required by the Commission.

‘Article 403. The Licensee shall release from the Bdenville
Dam into the Tobacco River bypass channel a minimum flow of
40 cfs from October 1 through March 31 each year, and a minimum
flow of 66 cfs from April 1 through September 30 each year as
measured at the outlet of the Edenville Dam into the Tobacco
River bypass channel for the protection and enhancement of fish
regources in the bypassed reach of the Tobacco River. The
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minimum flows are required within sixty days of installation of
streamflow monitoring equipment required by Article 406.

This flow may be temporarily modified if required by
operating emergencies beyond the control of the Licensee, and for
short periods upon agreement between the Licensee and the
Michigan Department of Natural Resources. If the flow is so
modified, the Licensee shall notify the Commission as soon as
possible, but no later than ten days after each such incident.

Article 404. Within sixty days of the installation of
regervoir level gages required by Article 406, the Licensee shall
operate the Edenville Project so that the project reservoir
elevation doesg nct fluctuate more than 0.4 foot below or 0.3 foot
above the normal pool elevation of 675.8 feet National Geodetic
Vertical Datum (NGVD) except during the winter drawdown. The
Licensee shall begin the winter drawdown after December 15, and
shall complete the winter drawdown by January 15 of each year.
The Licensee shall complete the refill of the reservoir, thus
ending the winter drawdown period, prior to the surface water
temperature of the reservoir reaching 39°F. During the winter
drawdown, the Licensee shall operate the Edenville Project 80
that the reservoir level does not fall below 672.8 feet NGVD, and

so that the daily fluctuation in reservoir elevation does not
exceed 0.7 foot.

The required reservoir elevation may be temporarily modified
if required by operating emergencies beyond the control of the
Licensee, and for short periods for project maintenance purposes,
upon mutual agreement between the Licensee and the Michigan
Department of Natural Resources. If the reservoir level
fluctuation is so modified, the Licensee shall notify the

Commission as soon as possible, but no later than ten days after
each such incident.

Article 405. The Commission reserves the authority to
require the Licensee to construct, maintain, and operate or to
provide for the construction, maintenance, and operation of such
fishways as may be prescribed by the Secretary of the U.S.
Department of the Interior.

Article 406. To ensure compliance with the reservoir
elevation requirements of Article 404, the Licensee, within 180
days of license issuance, shall file for Commission approval a
regservoir level gaging plan to monitor water surface elevations
in Wixom Lake at intervals of 15 minutes or less and to monitor
streamflow in the bypassed Tobacco River channel. This provision
is to monitor compliance with the reservoir fluctuation
limitations as stipulated by Article 404 and to monitor

compliance with the minimum instream flow requirement of Article
403.
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The plan shall include, but not be limited to, (1) details
on the location, design, and calibration of the monitoring
equipment; (2) the method of data collection; (3) provisions for
compiling and storing the data; and (3) provisions for supplying
the data to the U.S. Fish and Wildlife Service (FWS), the U.S.
Geological Service (USGS), and the Michigan Department of Natural
Resources {(Michigan DNR} within thirty days of the agency's
request.

The monitoring plan shall also include a schedule for: (1)
implementation of the program; (2) consultation with the
appropriate federal and state agencies concerning the data from
the monitoring; and (3) filing the data, agency comments, and the
Licensee's response to agency comments with the Commission.

The Licensee shall prepare the plan after consultation with
the Michigan Department of Natural Resources, the U.S. Fish and
Wildlife Service, and the U.S. Geological Survey. The Licensee
shall include with the plan, documentation of consultation,
copies of comments and recommendations on the completed plan
after it has been prepared and provided to the agencies, and
specific descriptions of how the agencies' comments are
accommodated by the plan. The Licensee shall allow a minimum of
thirty days for the agencies to comment and to make
recommendations prior to filing the plan with the Commission. 1If
the Licensee does not adopt a recommendation, the filing shall
include the Licensee's reasons, based on project-specific
information.

The Commission reserves the right to require changes to the
plan. Upon Commission approval, the Licensee shall implement the
plan, including any changes required by the Commission.

Article 407. Within one year of license issuance, the
Licensee shall file for Commission approval a Bald Eagle
Management Plan to protect the federally listed as threatened
bald eagle (Haliaeetus leucocephalus) and its habitat. The plan
shall be developed in consultation with the U.S. Fish and
Wildlife Service and the Michigan Department of Natural
Resources, and include, but not be limited to the following:

(1} The results of a winter and breeding season survey of
bald eagles and a bald eagle habitat assessment of
project lands and waters, including descriptive and
mapped identification of any existing and potential

future eagle perching, roosting, nesting, and foraging
habitat areas;

(2) A proposed protocol and an implementation schedule for
an ongoing bald eagle monitoring program;
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{3) Specific measures to maintain and protect any existing
and potential eagle habitat areas on project lands and
waters, including an implementation schedule;

{4) Specific measures to maintain and protect bald eagle
perch and roost trees on project lands, including an
implementation schedule; and

(5} Procedures for notifying the Commission if potential
adverse affects to eagles or their habitats arise as a
result of project operation or activities on project
lands or waters,

The Licensee shall include in the plan documentation of
consultation, copies of agency comments and recommendations on
the completed plan, and specific descriptions of how the
agencies' comments are accommodated by the plan. The Licensee
shall allow a minimum of thirty days for the agencies to comment
and to make recommendations before filing the plan with the
Commigaion. If the Licensee does not adopt a recommendation, the
filing shall include the Licensee's reasons, based on
project-specific information.

The Commission reserves the right to require changes to the

plan. Upon Commission approval, the Licensee ghall implement the
plan.

Article 408. Within six months of license issuance, the
Licensee shall, in consultation with the Michigan Department of
Natural Resources, file for Commission approval a plan to monitor
purple loosestrife and Eurasian watermilfoil in project waters.
The Commission reserves the right to require changes to the plan.

The plan shall include, but not be limited to: (1) a
description of the monitoring method; (2) a monitoring schedule;
and (3) a schedule for providing the monitoring results to’
Michigan DNR; (4) documentation of agency consultation, including
copies of comments and recommendations on the completed plan; and
{5) specific descriptions of how the agencies' comments are
accommodated by the plan. The Licensee shall allow a minimum of
thirty days for the agencies to comment and to make
recommendations before filing the plan with the Commission. If
the Licensee does not adopt a recommendation, the filing shall

include the Licensee's reasons, based on project-specific
information.

If at any time during the period of license, Michigan DNR
demonstrates that purple loosestrife or Eurasian watermilfoil is
significantly affecting fish and wildlife populations at the
project and that control measures are needed, and the Commission
agrees with those determinations, the Commission may require the
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Licensee to cooperate with Michigan DNR and to undertake

reasonable measures to control or eliminate the weeds in project
waters.

Article 409. The Licensee, before starting any
land-clearing or land-disturbing activities within the project
boundary, including recreation developments at the project, shall
consult with the State Historic Preservation Officer.

If the Licensee discovers previously unidentified
archeological or historic properties during the course of
constructing or developing project works or other facilities at
the project, the Licensee shall stop all land-clearing and land-
disturbing activities in the vicinity of the properties and
consult with the State Historic Preservation Officer.

In these instances, the Licensee shall file for Commission
approval a cultural resource management plan (plan) prepared by a
qualified cultural resource specialist after having consulted
with the State Historic Preservation Officer. The plan shall
include the following items: (1) a description of each
discovered property indicating whether it is listed on or
eligible to be listed on the National Register of Historic
Places; (2) a description of the potential effect on each
discovered property; (3) proposed measures for avoiding or
mitigating effects; (4) documentation of the nature and extent of
consultation; and (5) a schedule for mitigating effects and
conducting additional studies.

The Licensee shall include with the plan documentation of
agency consultation, copies of comments and recommendations on
the completed plan after it has been prepared and provided to the
agencies, and specific descriptions of how the agencies' comments
are accommodated by the plan. The Licensee shall allow a minimum
of thirty days for the agencies to comment and to make
recommendations before filing the plan with the Commission. 1If
the Licensee does not adopt a recommendation, the filing shall
include the Licensee's reasons, based on site-specific
information.

The Commission reserves the right to require changes to the
plan. Upon Commission approval, the Licensee shall implement the
plan, including any changes required by the Commission.

Adrticle 410. Within one year of license issuance, the
Licensee shall file for Commission approval a recreation plan for

the Edenville Project. The Commission reserves the right to make
changes to the plan.

The plan shall be prepared in consultation with the Michigan
Department of Natural Resources and shall include the following
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(1) A fishing access site at the Tittabawassee River outlet
of the Edenville Dam that shall include {(a) directional
signsg; (b) barrier-free restroom; (c) access paths to
the tailwater, dike areas, regtrooms, canoe portage,
and parking areas; (d) parking for 15 vehicles with
designated barrier-free parking spaces; and
(e} improved railed barrier-free fishing pier at the
tailwater area;

(2) A fishing access site at the Tobacco River outlet of
the Edenville Dam that shall include (a) directional
signs; (b) access paths to the tailwater, dike areas,
parking lot, and fishing pier; (c) parking for 15
vehicles; and (d) an improved railed shoreline fishing
pier located on the dike near the dam;

(3) A canoe portage around the dam;

(4) 1Installation of signs that identify all recreational
facilities and access at the project;

(5} Functional design drawings, costs for the improvements
to, or construction of, recreation facilities, and a
congtruction schedule for the facilities; and

(6} A schedule for completing construction of the required
facilities within three years of license issuance.

The Licensee shall include with the plan documentation of
agency consultation, copies of comments and recommendations on
the completed plan, and specific descriptions of how the
agencies' comments are accommodated by the plan. The Licensee
shall allow a minimum of thirty days for the agencies to comment
before filing the plan with the Commission. If the Licensee does
not adopt a recommendation, the filing shall include the
Licensee's reasons, based on project-specific information.’

No land clearing or land-disturbing activities shall begin
until the Licensee is notified by the Commission that the plan is
approved.

Article 411. (a) In accordance with the provisions of this
article, the Licensee shall have the authority to grant
permission for certain types of use and occupancy of project
lands and waters and to convey certain interests in project lands
and waters for certain types of use and occupancy, without prior
Commission approval. The Licensee may exercise the authority
only if the proposed use and occupancy is consistent with the
purposes of protecting and enhancing the scenic, recreational,
and other environmental values of the projects. Por those
purposes, the Licensee shall also have continuing responsibility
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to supervise and control the use and occupancies for which it
grants permission, and to monitor the use of, and ensure
compliance with the covenants of the instrument of conveyance
for, any interest that it has conveyed, under this article. 1If a
permitted use and occupancy violates any condition of this
article or any other condition imposed by the Licensee for
protection and enhancement of the project's scenic, recreational,
or other environmental values, or if a covenant of a conveyance
made under the authority of this article is violated, the
Licensee shall take any lawful action necessary to correct the
violation. For a permitted use or occupancy, that action
includes, if necessary, canceling the permission to use and
occupy the project lands and waters and requiring the removal of
any non-complying structures and facilities.

(b) The type of use and occupancy of project lands and
waters for which the Licensee may grant permission without prior
Commission approval are: (1) landscape plantings; (2) non-
commercial piers, landings, boat docks, or similar structures and
facilities that can accommodate no more than 10 watercraft at a
time and where said facility is intended to serve single-family
type dwellings; and (3) embankments, bulkheads, retaining walls

or similar structures for erosion control to protect the existing
shoreline,

To the extent feasible and desirable to protect and enhance
the project's scenic, recreational, and other environmental
values, the Licensee shall require multiple use and occupancy of
facilities for access to projects lands or waters. The Licensee
shall also ensure, to the satisfaction of the Commission's
authorized representative, that the use and occupancies for which
it grants permission are maintained in good repair and comply
with applicable state and local health and safety requirements.
Before granting permission for construction of bulkheads or
retaining walls, the Licensee shall: (1) inspect the site of the
proposed construction; (2) consider whether the planting of
vegetation or the use of riprap would be adequate to control
erosion at the site; and (3) determine that the proposed
construction is needed and would not change the basic contour of
the reservoir shoreline.

To implement this paragraph (b}, the Licensee may, among
other things, establish a program for issuing permits for the
specified types of use and occupancy of project lands and waters,
which may be subject to the payment of a reasonable fee to cover
the Licensee's costs of administering the permit program. The
Commission reserves the right to require the Licensee to file a
description of its standards, guidelines, and procedures for

implementing this paragraph (b) and to require modification of
those standards, guidelines, or procedures.
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(c) The Licensee may convey easements or rights-of-way
across, or leases of, project lands for: (1) replacement,
expansion, realignment, or maintenance of bridges and roads for
which all necessary state and federal approvals have been
obtained; (2) storm drains and water mains; (3) sewers that do
not discharge into project waters; (4) minor access roads; (5)
telephone, gas, and electric utility distribution lines; (6) non-
project overhead electric transmission lines that do not require
erection of support structures within the project boundary; (7)
submarine, overhead, or underground major telephone distribution
cables or major electric distribution lines (69-kV or less); and
(8) water intake or pumping facilities that do not extract more
than one million gallons per day from a project reservoir.

No later than January 31 of each year, the Licensee shall
file three copies of a report briefly describing for each
conveyance made under this paragraph {(c) during the prior
calendar year, the type of interest conveyed, the location of the
lands subject to the conveyance, and the nature of the use for
which the interest was conveyed.

(d} The Licensee may convey fee title to, easements or
rights-of-way across, or leases or project lands for: (1)
construction of new bridges or roads for which all necessary
state and federal approvals have been obtained; (2) sewer or
effluent lines that discharge into project waters, for which all
necessary federal and state water quality certification or
permits have been obtained; (3) other pipelines that cross
project lands or waters but do not discharge into project waters;
{4) non-project overhead electric transmission lines that require
erection of support structures within the project boundary, for
which all necessary federal and state approvals have been
obtained; (5} private or public marinas that can accommodate no
more than 10 watercraft at a time and are located at least one-
half mile from any other private or public marina; (6) .
recreational development consistent with an approved Exhibit R or
approved report on recreational resources of an Exhibit B; and
(7) other uses, if: (i) the amount of land conveyed for a
particular use is five acres or less; (ii) all of the land
conveyed is located at least 75 feet, measured horizontally, from
the edge of the project reservoir at normal maximum surface
elevation; and (iii) no more than 50 total acres of project lands

for the project development are conveyed under this clause (d) (7)
in any calendar year.

At least forty-five days before conveying any interest in
project lands under this paragraph (d), the Licensee must submit
a letter to the Director, Office of Hydropower Licensing, stating
its intent to convey the interest and briefly describing the type
of interest and location of the lands to be conveyed (a marked
exhibit G or K map may be used), the nature of the proposed use,
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the identity of any federal or state agency official consulted,
and any federal or state approvals required for the proposed use.
Unless the Director, within forty-five days from the filing date,
requires the Licensee to file an application for prior approval,
the Licensee may convey the intended interest at the end of that
period.

{(e) The following additional conditions apply to any
intended conveyance under paragraph (¢) or (d) of this article:

(1) Before conveying the interest, the Licensee shall
consult with federal and state fish and wildlife or
recreation agencies, as appropriate, and the State
Historic Preservation Officer.

(2) Before conveying the interest, the Licensee shall
determine that the propcsed use of the lands to be
conveyed is not inconsistent with any approved exhibit
R or approved report on recreational resources of an
exhibit E; or, if the project does not have an approved
exhibit R or approved report on recreational resources,
that the lands to be conveyed do not have recreational
value.

(3} The instrument of conveyance must include covenants
running with the land adequate to ensure that: (i) the
use of the land conveyed shall not endanger health,
create a nuisance, or otherwise be incompatible with
overall project recreaticnal use; and (ii) the grantee
shall take all reasonable precautions to insure that
the construction, operation, and maintenance of
Btructures or facilities on the conveyed lands will
occur in a manner that will protect the scenic,
recreational, and environmental values of the project.

(4) The Commission reserves the right to require the
Licensee to take reasonable remedial action to correct
any violation of the terms and conditions of this
article, for the protection and enhancement of the
project's scenlc, recreational, and other environmental
values.

(f) The conveyance of an interest in project lands under
this article does not in itself change the project boundaries.
The project boundaries may be changed to exclude land conveyed
under this article only upon approval of revised exhibit G or
K drawings (project boundary maps) reflecting exclusion of that
land. Lands conveyed under this article will be excluded from
the project only upon a determination that the lands are not
necessary for project purposes, such as operation and
maintenance, flowage, recreation, public access, protection of
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environmental resources, and shoreline control, including
shoreline aesthetic values. Absent extraordinary circumstances,
proposals to exclude lands conveyed under this article from the
project shall be consolidated for consideration when revised
exhibit G or K drawings would be filed for approval for other
purposes.

{g) The authority granted to the Licensee under this
article shall not apply to any part of the public lands and

regservations of the United States included within the project
boundary.

(E) The Licensee shall serve copies of any Commission
filing required by this order on any entity specified in this
order to be consulted on matters related to that filing. Proof

of service on these entities must accompany the filing with the
Commission.

(F} This order is final unless a request for rehearing is
filed within thirty days of the date of its issuance pursuant to
Section 313 of the Federal Power Act. The filing of a request
for rehearing does not operate as a stay of the effective date of
this order or of any other date specified in this order, except
as specifically ordered by the Commission. The Licensee's
failure to file a request for rehearing shall constitute

acceptance of this order.
By the Commission.
(SEAL)

L9mﬂ&./0@tmw

David P. Boergers,
Secretary.
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UNITED STATES OF AMERICA61 FERC q 61,066
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: James J. Hoecker, Chairman;
Vicky A. Bailey, William L. Massey,
Linda Breathitt, and Curt H,bert, Jr.

Wolverine Power Corporation )} Project Nos. 2785-002,
008 and 009

ORDER ON REHEARING AND AMENDING LICENSE ORDER
(Issued October 16, 1998)

On December 1, 1987, the Acting Director, Office of
Hydropower Licensing (Director), issued an original license to
Wolverine Power Corporation (Wolverine) for the continued
operation and maintenance of the 3.3-megawatt (MW) Sanford Water
Power Project No. 2785, located on the Tittabawassee River in
Midland County, Michigan. 1/ Requests for rehearing of the
license order were filed by Wolverine, Dow Chemical Company, and
the City of Midland, Michigan. 2/ On January 28, 1988, the

1/ 41 FERC 9 62,192. In 1976, 55 FPC 673, the Commission
determined that the Tittabawassee River is a navigable
waterway of the United States and that therefore
Wolverine®s four projects are required to be licensed.
See Section 23(b)(1) of the Federal Power Act, 16
Uu.s.c. +817(1).

2/ The pleadings were filed as appeals of staff action. See
18 C.F.R. 1 385.1902 (1987) (converting pending appeals to
rehearing requests). Wolverine accepted the Sanford
license, while appealing certain of its provisions.
Rehearing request at 3.

With their appeals, Midland and Dow also filed motions for
late intervention and requests for extensions of time to
supplement their appeals. These motions and requests have
been granted. See Commission Secretary notice (unreported)
and Commission staff letter to Midland, both dated
September 1, 1988; and Commission order 45 FERC 9 61,310
(1988). Midland and Dow timely filed their appeals on
October 31, 1988, and January 27, 1989, respectively.

The State of Michigan and the Michigan Department of Natural
Resources (Michigan DNR) (referred to jointly as Michigan)
jointly filed a late motion to intervene in the proceeding,
which was granted by Commission Secretary notice dated
(continued...)
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Commission stayed certain of the license articles pending action
on three related Wolverine projects. 3/ This order acts on the
rehearing requests, 4/ amends the license, and lifts the stay.

BACKGROUND

The Sanford Project is one of four existing, adjacent
hydroelectric projects on the Tittabawassee River in Midland and
Gladwin Counties, Michigan. Beginning furthest downstream, the
projects are: the 3.3-megawatt (MW) Sanford Project No. 2785,
the 4_.8-MW Edenville Project No. 10808, the 1.2-MW Smal lwood
Project No. 10810, and the 1.2-MW Secord Project No. 10809.

The 1987 Sanford license order was based on a 1987
Environmental Assessment (EA) of the Sanford Project. 5/
However, because the four projects are hydraulically and
hydrologically interrelated, Commission staff has subsequently
prepared a Multiple Project Environmental Assessment (MEA) that
evaluates the impacts of all four projects on the environmental
resources of the area. 6/ We have reviewed the non-final 1987

2/  (-..continued)
April 25, 1990 (unreported).

3/ 42 FERC q 61,192. The Commission stayed license
Articles 401 (run-of-river operations), 402 (gaging), and
404 (recreational development, including reservoir elevation
level schedules). Consequently, Wolverine®s arguments on
rehearing regarding the timing of compliance with Articles
402 and 404 are moot.

4/ Because on rehearing we are amending Sanford"s mode of
operation from what was required in the 1987 license order,
a number of the rehearing arguments appear to be moot.

5/ The 1987 EA is published at 41 FERC at pp. 63,407-13.

6/ The 131-page (plus appendices) MEA was issued on August 14,
1998. Dow asserts that the Commission should have prepared
an Environmental Impact Statement (EIS). The National
Environmental Policy Act requires an EIS to be prepared
whenever a federal agency is considering a major federal
action significantly affecting the quality of the human
environment. See 42 U.S.C. 1 4332(2)(c)-. The Council on
Environmental Quality®s regulations implementing NEPA
provide that an agency may prepare an environmental
assessment in order to determine whether an EIS must be
prepared. 42 U.S.C. 1 1501.3-.4. In this proceeding, both
the 1987 EA and the 1998 MEA made a finding of no
significant impact (FONSI), and thereby discharged the

(continued...)
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Sanford license in light of the MEA, and are amending the license
as necessary to update our findings pursuant to the applicable
public interest standards. 7/ We are concurrently issuing to
Wolverine original licenses for the Edenville, Smallwood, and
Secord Projects.

The license order for the Edenville Project No. 10808
addresses certain issues pertinent to all four projects, notably
operational modes, reservoir levels and fluctuations (including
winter drawdowns), endangered species, and wildlife resources,
and we incorporate those discussions by reference herein.

DISCUSSION
A. Mode of Operation

Wolverine has been operating the Sanford Project in a
peaking mode since 1925. There is no minimum flow, and when the
project is not operating the river below the dam receives only
leakage flows of between 30 and 60 cubic feet per second (cfs).
The 1987 license required Wolverine to change project operation
to a run-of-river mode, 8/ but this requirement was stayed
pending rehearing. 9/

Wolverine®s 1983 license application proposed a minimum flow
of 120 cfs, 10/ whereas Michigan DNR and the U.S. Fish and
Wildlife Service (FWS) recommended that the project be operated
in a run-of-river mode, in order to reduce the 5.4-foot daily
Ffluctuations iIn the project tailwater, increase the fishery

6/ (- . -continued)
Commission®s NEPA responsibilities.

7/ See the equal consideration standard of FPA Section 4(e),
16 U.S.C. + 797(e), and the comprehensive development
standard of FPA Section 10(a)(1), 16 U.S.C. + 803(a)(1). We
are amending the Sanford license to include articles on
erosion control, maintenance of water quality standards for
dissolved oxygen and temperature, reservoir elevations and
fluctuation limits, bald eagles, nuisance aquatic plants,
and cultural resources. The MEA and the Project No. 10808
license order provide background information and support for
these articles.

8/ Run-of-river is defined as instantaneous inflow equal to
instantaneous outflow from the reservoir.

9/ See n. 3, supra.

10/ Flows 0.25 mile below Sanford Dam would be 130 cfs, due to
flows from a tributary.

Page 3
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forage base, improve spawning habitat, and assist fish passage
past the downstream Dow Chemical dam. 11/ The 1987 EA concluded
that, while a 120-cfs minimum flow would increase somewhat the
amount of downstream aquatic habitat over that available under
peaking operations, run-of-river operation would provide a much
greater overall benefit to the fishery resources. It also
concluded that such operation would not result in a net change in
overall project generation; on-peak generation would however
decrease by 1,200,000 kilowatt hours (kwWwh). 12/

The 1998 MEA compared the amount of effective fish habitat
provided by current flows, various minimum flows, and run-of-
river conditions. The analysis shows that, as year-round minimum
flows increase, enhancement to fish habitat increases. However,
the incremental benefit of increasing minimum flows diminishes as
the minimum flows increase. 13/ Operating the projects in a run-
of-river mode would provide the greatest predicted fishery
habitat. Using run-of-river results as the benchmark, the MEA
calculated that the 120-cfs minimum flow at Sanford (proposed by
Wolverine) would provide effective habitat of an average of 50
percent of the benchmark, while a 210-cfs minimum flow would
provide an average of 68 percent of the benchmark. 14/

Current operation of the Sanford Project results in average
annual energy generation of 9,210,000 kWh, worth about
$445,600. 15/ A change to run-of-river operation would reduce

11/ The Dow Chemical Company maintains a small impoundment
about 12 miles downstream of Sanford. The minimum flow
amendments we adopt today will increase the daily hours
during which fish may successfully pass over this dam, which
is the first barrier for fish migration upstream from
Saginaw Bay.

12/ See the Safety and Design Assessment for the Sanford
Project, 41 FERC at pp. 63,412-13. Corrections to this
analysis are contained in the MEA.

13/ See MEA at 31, Figure 3.
14/ See MEA at 28-29, Table 2.

15/ The description of the economic analysis, per Mead Paper
Corp., 72 FERC 9 61,027 (1995), is set forth in the MEA
at 103-04. Briefly, we used current costs only (except for
major capital investments) to compare the cost of the
project under various alternatives with the cost of a likely
source of alternative power. Costs were annualized over
30 years, and a 10 percent discount rate was used. Net
benefit is defined as the difference between the power value

(continued...)
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the average annual energy by about 2,058,872 kWh, or by a value
of about $145,500, which, together with an additional $8,600 in
annual O&M expense, would result in an annual cost of about
$154,100, making the net worth $291,500, which is a 35 percent
reduction from peaking mode. 16/ The annual lost energy cost of
a year-round minimum instream flow of 210 cfs would be $89,300
(a 20 percent reduction from current peaking operations).

The primary migratory game fish species of concern are
walleye, white bass, smallmouth bass, and chinook salmon. 17/
The MEA therefore examined the energy generation cost of
providing higher minimum flows from Sanford during the walleye
spawning season, March 15 through April 30. 1t concluded that
a 650-cfs minimum flow during this period would provide six times
the habitat available under current peaking conditions, and 97
percent of the habitat available under run-of-river
operations. 18/ The cost of a 650-cfs minimum flow instead of
a 210-cfs flow during this period would average an additional
$5,500 annually. 19/ A minimum flow requirement of 650 cfs from
March 15 through April 30 and 210 cfs the rest of the year would
result in a loss of about 950,000 kWh per year of energy
generation. Under this regime, the project®s annual power value
woulld be $363,000, its annual costs would be about $97,000, and
its annual net benefit would be about $266,000. 20/

In light of all of the above, we conclude that the agencies”
recommendations for run-of-river operations are inconsistent with
our balancing of beneficial public uses of the waterway under
Sections 4(e) and 10(a)(1) of the FPA, 21/ in that they would

15/ (...continued)
of project generation and the cost of owning and operating
the project, including costs of amortized capital, 0&M, and
insurance. Power values were calculated using 53.7
mills/kWh for on-peak energy and 32.6 mills/kWh for off-peak
energy, based on alternative combined-cycle combustion
turbine generation and include both energy and capacity
value.

16/ See MEA at 96, Table 16.
17/ 1d. at 24-25, and 27.
18/ 1d. at 28-32.

19/ 1d. at 96, Table 16.

20/ 1d. at 78-97.

21/ 1d. at 111-16. The Section 10(J) meeting for the Secord,
(continued...)

Page 5



19981016-3066(1407349)

Project No. 2785-002 et al.
-6-

significantly reduce the power value of the project but would
not obtain concomitant environmental gains over and above the
MEA-recommended flow regime. We are accordingly amending the
Sanford Project license to require a minimum flow of 210 cfs,
except for the period of walleye spawning, when the minimum flow
will be 650 cfs.

In its comments on the Draft MEA, Wolverine expressed
concern that any continuous instream flow requirement from the
Sanford Project would cause winter gate-icing, affecting
operations and potentially causing dam safety concerns. Because
some form of outlet works modification may be necessary, and
because installation of a low-flow turbine to capture the
hydroelectric potential of the instream flow releases may prove
feasible, we will give Wolverine six months to file a plan that
identifies an appropriate release system, and an additional six
months to construct or modify facilities once approved by the
Commission. 22/

B. Impact on Downstream Effluent Discharges

Dow Chemical Company (Dow) operates a manufacturing plant,
located about seven miles downstream from the Sanford Dam in the
City of Midland, that discharges treated wastewater into the
Tittabawassee River pursuant to an NPDES permit. 23/ Dow states
that its plant depends on the Sanford Project"s weekly peaking
operation to comply with the discharge requirements of its NPDES
permit. Whenever streamflow past its plant is below 300 cfs, Dow
holds its treated effluent in a pond until flow releases from
Sanford increase the streamflow to a level sufficient to meet the
dilution requirements in Dow"s NPDES permit. Dow asserts that a
change in Sanford operation from peaking to run of river would
reduce the amount Dow could discharge by from 10 to 15 percent,

21/ (...continued)
Smallwood, and Edenville Projects, held on August 9, 1994,
included discussion of minimum flows at the Sanford Project.

22/ See amended Article 401.

23/ National Pollutant Discharge Elimination System (NPDES)
permits are issued by states pursuant to Section 402 of the
Clean Water Act. Dow treats and discharges wastewater not
only from its manufacturing plant in Midland but also, under
contract, from three landfills, a benzene cleanup in Auburn,
Michigan, and groundwater from the sites of regional brine
spills. Rehearing request at 9-10; City of Midland"s
rehearing request at 19.
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causing its holding pond to fill up and its plant operations to
be curtailed, with concomitant socioeconomic impacts. 24/

The MEA examined Dow"s submittals regarding the effect of
Sanford operations on Dow"s ability to discharge effluent.
First, the MEA noted that the adverse effects on Dow"s discharges
of operating Sanford in a run-of-river mode were overstated, due
to an earlier state error in estimating low-flow frequency. 25/
Second, 1f there is any need to change how Dow discharges
effluents from its Midland plant in light of either a run-of-
river or minimum-flow operation at Sanford, 26/ it will be to
release lower concentrations over a longer time period. 27/ The
same is true for the City of Midland®s NPDES-permitted discharges
from its wastewater treatment facility below Sanford.

We conclude, based on the record in this proceeding, that
implementation of the MEA-recommended operating regime for the
Sanford Project will not have a significant adverse impact on the
ability of Dow and the City of Midland to comply with their
existing NPDES permits.

C. Flood Mitigation and Control

The City of Midland notes that it frequently experiences
flooding, and is concerned that, without the ameliorative effect
of Sanford"s peaking operation, flood damage will increase,
necessitating new flood control and mitigation measures.28/ To
demonstrate the Sanford Project®"s flood control benefits, Midland
filed with the Commission the U.S. Army Corps of Engineers
(Corps) flood study for the City. 29/

24/ Dow"s rehearing request at 12.
25/ See MEA at 71-73.

26/ In comments on the draft MEA, Midland and Dow objected to

the minimum flow recommendation for Sanford, but provided no

data or analysis to demonstrate negative impacts on the
discharges authorized by their NPDES permits.

27/ See Dow"s rehearing request at 11-12 (conceding that under
neither peaking mode nor run-of-river mode would the total
dissolved solids concentration limits of the NPDES permit be

exceeded); and Comment #27 iIn the Responsiveness Summary

attached to the July 21, 1997 NPDES permit issued to Dow by

Michigan Department of Environmental Quality.
28/ Rehearing request at 17.

29/ See Final Environmental Impact Statement (EIS), Flood
(continued...)
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While we understand Midland®"s concern, there is no evidence
that changes to Sanford"s operational mode will have much effect
on flooding patterns. The maximum usable storage 30/ for all
four of Wolverine"s hydroelectric plants on the Tittabawassee is
about 18,000 acre-feet, which is only about one-tenth of the
amount the Corps® flood study determined is required for
meaninglful flood control at Midland. 31/ Moreover, to use even
the Sanford Project"s 15,000 acre-feet for flood control, Sanford
would have to increase reservoir and flow fluctuations, at the
expense of the environmental and recreational values that the
participants in the license proceeding seek to foster.

D. Dead Tree Removal

License Article 203 is a standard article which requires
Wolverine to remove "all trees along the periphery of the project
reservoir[] which may die during operations of the project."
Wolverine argues that under this article it need remove only
those trees that die as a direct result of project operation.
Wolverine misreads the article: there is no predicate that the
trees must die as a result of project operation. However, we
note that we have iInterpreted this provision as requiring the
removal of only those dead trees that pose a hazard to project
operations, public safety, or navigation. 32/

E. License Term and Annual Charges

The 1987 Sanford license was backdated to 1962 and given
a 20-year prospective term, pursuant to the license term policy
then In effect for projects that were required to have been
licensed years earlier. In 1992, we adopted a new policy for

29/ (...continued)
Control on the Tittabawassee River at Midland, Michigan
("flood study'), prepared by U.S. Army Corps of Engineers
(1980).

30/ Storage that can be regulated by means of the dam®s gate
structures.

31/ See Corps® flood study at 41.

32/ See, e.g., Wisconsin Electric Power Company, 76 FERC
9 61,183 at p. 62,021 (1996) (order on rehearing).
Article 20 of the Wisconsin Electric license is published at
54 FPC 1817, 1823 (1975) (Form L-3), incorporated by
reference, 72 FERC 9 62,190 at p. 64,520, ordering para. D
(1995) (license order).

Project No. 2785-002 et al.
-9-
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these projects, 33/ no longer backdating the licenses, and
tracking our policy when issuing original licenses for new
projects at existing non-federal dams: 30, 40, or 50 year terms,
depending on the level of new construction, redevelopment, or
environmental mitigation and enhancement. 34/ 1t is, however,
also our policy to "coordinate the expiration dates of licenses
to the maximum extent possible, to maximize future consideration
of cumulative impacts . . . in contemporaneous proceedings at
relicensing.” 35/ We use our discretion to apply these two
policies flexibly In a manner that makes sense according to the
facts of each case. 36/ Here, iIn order to facilitate the
Commission®s future coordinated treatment of the hydrologically-
related Sanford, Edenville, Secord, and Smallwood Projects, we
are modifying the term of Sanford®"s license so that it will
expire at the same time as the three upstream projects
(September 30, 2028).

It iIs the Commission®s long-standing policy that the owner
of an existing project which should have been licensed earlier
but was not, should not, by receipt of a license at a later date,
be placed in a more favorable position, at least with respect to
annual charges, than a project owner who Ffiled an received a
license in a timely manner. 37/ Accordingly, license Article 201
requires the Wolverine to pay a sum representing the annual
administrative charges that would have been collected, had the
Sanford Project been licensed when the project owner Ffirst should
have sought and obtained a license. Under both prior and current
policy, the Sanford Project, which is a pre-1935 project on a
navigable water, would be assessed "in lieu” charges as of
April 1, 1962. 38/

On rehearing, Wolverine argues that it should be assessed

“in lieu” charges for Sanford only back to February 1976, which
is when the Commission issued its order requiring Sanford and the

33/ City of Danville, Va., 58 FERC q 61,318 at pp. 62,020-21.

34/ 1d. The "environmental measures'™ element was added in 1994.
See Consumers Power Co., 68 FERC q 61,077 at p. 61,384.

35/ See 18 C.F.R. + 2.23.

36/ See, e.g., Consolidated Papers, Inc., 83 FERC 9 61,279 at
p. 62,158 (1998).

37/ City of Danville, 58 FERC at p. 62,017.
38/ Id. at pp. 62,019-21.

Project No. 2785-002 et al.
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three upstream projects to be licensed. 39/ However, Wolverine®s
rehearing request reflects no awareness of the Commission®s
above-described policy, and gives no reason for why Sanford
should not be bound by that policy, nor do we perceive any.
Alternatively, Wolverine asks that it be required to pay "in
lieu” charges at the rates in effect during the years in
question. That is what Article 201 provides.

F. Effective-Date Issues

Noting that the December 1, 1987 order issuing the Sanford
Project a license backdated the license"s effective date to
April 1, 1962, Wolverine asks for clarification that
December 1987, not April 1962, is the effective date with respect
to obligations under two license articles.

License Article 202 tracks Section 10(d) of the FPA in
requiring Wolverine, after the first twenty years of licensed
operation, to establish and maintain amortization reserves. 40/
By this rehearing order, we are revising the effective date of
the Sanford license to its issuance date, December 1, 1987. In
any event, we confirm Wolverine®s understanding of the effective
date of Article 202.

License Article 405 addresses the kinds of approval needed
for certain types of non-project use, occupancy, or conveyance of
project lands. Wolverine seeks clarification that the
requirements of Article 405 are prospective from December 1987
only. Wolverine is correct in the sense that the license does
not hold it accountable for pre-December 1987 approvals and
regulation of non-project uses on project lands and waters, or
past conveyances of land. However, this is not to say that
Wolverine might not be required to file for Commission approval a
land use plan to govern future approvals and regulations, or to
acquire for inclusion in the project boundary lands that the
Commission might determine, after notice and opportunity for
hearing, are necessary for project purposes.

39/ See n. 1, supra. Wolverine has paid the "in lieu" portion
of its annual charge assessment under protest. Accordingly,
its payment has been placed In a suspense account pending
resolution of the rehearing request.

40/ See 16 U.S.C. 1 803(d). The amortization reserve is an
obligation to reduce the licensee"s cost base iIn case, e.g.,
its property should be taken over by the United States upon
expiration of its license.

Project No. 2785-002 et al.
-11-

The Commission orders:
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(A) The requests for rehearing filed In this proceeding by
Wolverine Power Corporation, Dow Chemical Company, and the City
of Midland, Michigan, are granted to the extent provided in this
order, and in all other respects are denied.

(B) The January 29, 1988 stay of Articles 401, 402 and 404
of the license issued on December 1, 1987, for the Sanford
Project No. 2785 is lifted, effective as of the date of this
order.

(C) The first sentence of Ordering Paragraph (A) of the
license issued to Project No. 2785 on December 1, 1987, is
amended to read as follows:

This license is issued to Wolverine Power Corporation
(Licensee) for a term effective December 1, 1987, and
expiring on September 30, 2028, to operate and maintain the
Sanford Water Power Project.

(D) License Article 401 is amended to read as follows:

Article 401. The Licensee shall release from the
Sanford Water Power Project into the Tittabawassee
River a minimum flow of 210 cubic feet per second, as
measured immediately downstream of the project, for the
protection and enhancement of fish and wildlife
resources, riparian vegetation, aesthetic resources and
water quality in the Tittabawassee River. The Licensee
shall release 650 cubic feet per second during the
walleye spawning season from March 15 through April 30
each year.

These flows may be temporarily modified if
required by operating emergencies beyond the control
of the Licensee, and for short periods upon agreement
between the Licensee, the Michigan Department of
Natural Resources, and the U.S. Fish and Wildlife
Service. |If the flow is so modified, the Licensee
shall notify the Commission as soon as possible, but no
later than 10 days after each such incident.

Within six months from the date of issuance of
this order, the Licensee shall file for Commission
approval a plan to evaluate and identify an appropriate
continuous release system at Sanford Dam.

The Licensee shall prepare the continuous release
system plan after consultation with the Michigan
Department of Natural Resources and U.S. Geological
Survey. The Licensee shall allow a minimum of 30 days

Project No. 2785-002 et al.
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for the consulted agencies to comment and make
recommendations on the plans before filing them with
Page 11
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the Commission. The Licensee shall include with its
Ffilings documentation of such consultation including
copies of the comments and recommendations on the
proposed plans during consultation. Further, the
Licensee shall identify in its Filings how the comments
or recommendations are accommodated by the proposed
plans. If the Licensee does not adopt a
recommendation, the filing shall include the Licensee"s
reasons, based on project-specific information. The
Commission reserves the right to require reasonable
changes in the plans. Upon Commission approval, the
Licensee shall implement the plan and construct or
modify the facilities as approved by the Commission
within six months.

(E) The first sentence in License Article 402 is revised by
changing the reference to article 404 to 411.

(F) Article 404 is revised to read as follows:

Article 404. Within one year of the date of
issuance of this order, the Licensee shall file for
Commission approval a recreation plan for the Sanford
Project. The Commission reserves the right to make
changes to the plan.

The plan shall be prepared in consultation with
the Michigan Department of Natural Resources and shall
include the following:

(1) Development of public access to the reservoir and
to the downstream Tittabawassee River;

(2) The short- and long-term need for recreational
facilities and a timetable for their construction;

(3) Installation of signs that identify all
recreational facilities and access at the project;

(4) Functional design drawings, costs for the
improvements to, or construction of, recreation
facilities; and

(5) A schedule for completing construction of the
required facilities within three years of issuance
of this order.

The Licensee shall include with the plan
documentation of agency consultation, copies of
comments and recommendations on the completed plan, and

Project No. 2785-002 et al.
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specific descriptions of how the agencies® comments are
accommodated by the plan. The Licensee shall allow a
minimum of thirty days for the agencies to comment
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before filing the plan with the Commission. If the
Licensee does not adopt a recommendation, the filing
shall include the Licensee"s reasons, based on
project-specific information.

(G) The following Articles are added to the license issued
for the Sanford Project No. 2785:

Article 406. Within six months of the date of
issuance of this order, the Licensee shall file for
Commission approval a plan for erosion control in order
to minimize shoreline erosion and bank instability
occurring in the project reservoir and the river area
downstream from the project dam and tailrace. Erosion
control measures in the plan shall adhere to the most
recent version of the Michigan Department of
Transportation standards, and shall be desighed to
allow pedestrian access while providing long-term
stability.

The plan shall include at a minimum:

(1) a summary description of existing erosion control
measures;

(2) a description of measures to monitor shoreline
erosion and bank instability caused by project
operations;

(3) descriptions, functional design drawings, and
topographic map locations of proposed new and
enhanced control measures;

(4) a description of how the control measures will
allow pedestrian access while providing long-term
stability;

(5) identification of the Michigan Department of
Transportation standards used, and description of
how the pertinent standards would be adhered to;

(6) an implementation schedule;

(7) provisions for the Licensee"s periodic review and
revision of the plan; and

(8) provisions to provide the results of its
monitoring program to the Michigan Department of

Project No. 2785-002 et al.
-14-

Natural Resources, other agencies, and property
owners upon request.

The Licensee shall prepare the plan after
consultation with the Michigan Department of Natural
Page 13
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Resources and the U.S. Natural Resources Conservation
Service. The Licensee shall include with the plan,
documentation of consultation, copies of comments and
recommendations on the completed plan, and a specific
description of how the agencies®™ comments are
accommodated by the plan. The Licensee shall allow a
minimum of 30 days for the agencies to comment and to
make recommendations before filing the plan with the
Commission. |If the Licensee does not adopt a
recommendation, the filing shall include the Licensee"s
reasons, based on project-specific information.

The Commission reserves the right to require changes to
the plan. No land-disturbing or land-clearing activities
shall begin until the Licensee is notified by the
Commission that the plan is approved. Upon Commission
approval, the Licensee shall implement the plan, including
any changes required by the Commission.

Article 407. The Licensee must implement all
reasonable and prudent measures to ensure that the
following water quality standards are met whenever
inflows to the projects are greater than or equal to
the 95-percent exceedance inflow:

(1) Dissolved oxygen (DO) concentrations in the
project"s tailwaters not less than 5 milligrams
per liter (mg/l) at all times; and

(2) monthly average temperatures downstream from the
project no greater than:

January ------ 420F
February ----- 41oF
March ------—- 53gF
April ———————- 670F
May ---—-—-———-—- 780F
June ---—-——-—- 85gF
July, August - 86gF
September ---- 80gF
October ---—--- 69gF
November ----- 560F
December ----- 440F

These monthly average temperatures may be exceeded
for short periods when natural water temperatures
measured upstream of the project exceed the ninetieth

Project No. 2785-002 et al.
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percentile occurrence of water temperatures (i.e., the
monthly average temperatures cited in item No. 2 minus
5¢F) .

Within six months of the date of issuance of this
order, the Licensee shall file for Commission approval
Page 14
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a plan to monitor, and mitigate if necessary, dissolved
oxygen (DO) and temperature levels of the Tittabawassee
River downstream from the Sanford Project. The plan
shall include provisions for: (1) monitoring of DO and
temperature downstream from Sanford Dam with the sensor
locations and monitoring frequency determined in
consultation with the Michigan Department of Natural
Resources (Michigan DNR) and the U.S. Fish and Wildlife
Service (FWS); and (2) a description of operating
procedures developed in consultation with Michigan DNR
and FWS to alleviate water quality conditions which
deviate from the above limits.

The Licensee shall prepare the plan after
consultation with the Michigan Department of Natural
Resources and the U.S. Fish and Wildlife Service. The
monitoring plan shall include a schedule for:

(1) implementation of the program within twenty-four
months from the date of issuance of this order; (2)
consultation with the Michigan Department of Natural
Resources and the U.S. Fish and Wildlife Service
concerning the results of the monitoring; and

(3) filing the results, agency comments, and Licensee"s
response to agency comments with the Commission.

The Licensee shall include with the plan,
documentation of consultation, copies of comments and
recommendations on the completed plan, and specific
descriptions of how the agencies®" comments are
accommodated by the plan. The Licensee shall allow a
minimum of thirty days for the agencies to comment and
to make recommendations before Filing the plan with the
Commission. |If the Licensee does not adopt a
recommendation, the filing shall include the Licensee"s
reasons, based on project-specific information.

The Commission reserves the right to require
changes to the plan. Upon Commission approval, the
Licensee shall implement the plan, including any
changes required by the Commission.

Article 408. Within one year of the date of
issuance of this order, the Licensee shall file for
Commission approval a Bald Eagle Management Plan to
protect the federally listed as threatened bald eagle
(Haliaeetus leucocephalus) and its habitat. The plan

Project No. 2785-002 et al.
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shall be developed in consultation with the U.S. Fish
and Wildlife Service and the Michigan Department of
Natural Resources, and include, but not be limited to
the following:

(1) The results of a winter and breeding season survey
of bald eagles and a bald eagle habitat assessment
Page 15
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of project lands and waters, including descriptive
and mapped identification of existing and
potential future eagle perching, roosting,
nesting, and foraging habitat areas;

(2) A proposed protocol and an implementation schedule
for an ongoing bald eagle monitoring program;

(3) Specific measures to maintain and protect existing
and potential eagle habitat areas on project lands
and waters, including an implementation schedule;

(4) Specific measures to maintain and protect bald
eagle perch and roost trees on Licensee-owned
project lands, including an implementation
schedule; and

(5) Procedures for notifying the Commission if
potential adverse affects to eagles or their
habitats arise as a result of project operation or
activities on project lands or waters.

The Licensee shall include in the plan
documentation of consultation, copies of agency
comments and recommendations on the completed plan, and
specific descriptions of how the agencies®™ comments are
accommodated by the plan. The Licensee shall allow a
minimum of thirty days for the agencies to comment and
to make recommendations before filing the plan with the
Commission. |If the Licensee does not adopt a
recommendation, the filing shall include the Licensee"s
reasons, based on project-specific information.

The Commission reserves the right to require
changes to the plan. Upon Commission approval, the
Licensee shall implement the plan.

Article 409. Within six months of the date of
issuance of this order, the Licensee shall, in
consultation with the Michigan Department of Natural
Resources, file for Commission approval a plan to
monitor purple loosestrife and Eurasian watermilfoil in
project waters. The Commission reserves the right to
require changes to the plan.

Project No. 2785-002 et al.
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The plan shall include, but not be limited to:
(1) a description of the monitoring method; (2) a
monitoring schedule; (3) a schedule for providing the
monitoring results to Michigan DNR; (4) documentation
of agency consultation, including copies of comments
and recommendations on the completed plan; and
(5) specific descriptions of how the agencies® comments
are accommodated by the plan. The Licensee shall allow
a minimum of thirty days for the agencies to comment
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and to make recommendations before filing the plan with
the Commission. |If the Licensee does not adopt a
recommendation, the filing shall include the Licensee"s
reasons, based on project-specific information.

IT at any time during the period of license, the
Michigan Department of Natural Resources demonstrates
that purple loosestrife or Eurasian watermilfoil is
significantly affecting fish and wildlife populations
at the project and that control measures are needed,
and the Commission agrees with those determinations,
the Commission may require the Licensee to cooperate
with Michigan DNR and to undertake reasonable measures
to control or eliminate the weeds in project waters.

Article 410. The Licensee, before starting any
land-clearing or land-disturbing activities within the
project boundary, including recreation developments at
the project, shall consult with the State Historic
Preservation Officer.

IT the Licensee discovers previously unidentified
archeological or historic properties during the course
of constructing or developing project works or other
facilities at the project, the Licensee shall stop all
land-clearing and land-disturbing activities in the
vicinity of the properties and consult with the State
Historic Preservation Officer.

In these instances, the Licensee shall file for
Commission approval a cultural resource management plan
(plan) prepared by a qualified cultural resource
specialist after having consulted with the State
Historic Preservation Officer. The plan shall include
the following items: (1) a description of each
discovered property indicating whether it is listed on
or eligible to be listed on the National Register of
Historic Places; (2) a description of the potential
effect on each discovered property; (3) proposed
measures for avoiding or mitigating effects; (4)
documentation of the nature and extent of consultation;
and (5) a schedule for mitigating effects and
conducting additional studies.

Project No. 2785-002 et al.
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The Licensee shall include with the plan
documentation of agency consultation, copies of
comments and recommendations on the completed plan
after it has been prepared and provided to the
agencies, and specific descriptions of how the
agencies”™ comments are accommodated by the plan. The
Licensee shall allow a minimum of thirty days for the
agencies to comment and to make recommendations before
filing the plan with the Commission. |If the Licensee
does not adopt a recommendation, the filing shall
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include the Licensee"s reasons, based on site-specific
information.

The Commission reserves the right to require
changes to the plan. Upon Commission approval, the
Licensee shall implement the plan, including any
changes required by the Commission.

Article 411. The Licensee shall operate the
Sanford Project so that the project reservoir elevation
does not Fluctuate more than 0.4 foot below or 0.3 foot
above the normal pool elevation of 625.0 feet National
Geodetic Vertical Datum (NGVD), except during the
winter drawdown. The Licensee shall begin the winter
drawdown after December 15, and shall complete the
winter drawdown by January 15 of each year. The
Licensee shall complete the refill of the reservoir,
thus ending the winter drawdown period, prior to the
surface water temperature of the reservoir reaching
39gF. During the winter drawdown, the Licensee shall
operate the Sanford Project so that the reservoir level
does not fall below 622.0 feet NGVD, and so that the
daily fluctuation in reservoir elevation does not
exceed 0.7 foot. Management of reservoir fluctuations
is required within sixty days of installation of
reservoir level gages required by Article 402.

The required reservoir elevation may be
temporarily modified if required by operating
emergencies beyond the control of the Licensee, and for
short periods for project maintenance purposes, upon
mutual agreement between the Licensee and the Michigan
Department of Natural Resources. |If the reservoir
level fluctuation is so modified, the Licensee shall
notify the Commission as soon as possible, but no later
than ten days after each such incident.

Project No. 2785-002 et al.
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(H) The Commission®s Chief Financial Officer is directed to
release the payment made under protest in this proceeding,
consistent with the findings in this order.

By the Commission.

(SEAL)

David P. Boergers,
Secretary.
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commigsioners: James J. Hoecker, Chairman;
Vicky A. Bailey, William L. Massey,
Linda Breathitt, and Curt Hébert, Jr.

Wolverine Power Corporation ) Project No. 10809-000

ORDER ISSUING MINOR LICENSE
{Issued October 16, 1998)

BACKGROUND

Wolverine Power Corporation (Wolverine) filed applications
under Part I of the Federal Power Act (FPA) for original licenses
for the continued operation and maintenance of four unlicensed
hydroelectric projects located on the Tittabawassee River in
Gladwin and Midland Counties, Michigan. Beginning furthest
downstream, the projects are: the 3.3-megawatt (MW) Sanford
Hydroelectric Project No. 2785, the 4.8-MW Edenville Project
No. 10808, the 1.2-MW Smallwood Project No. 10810, and the 1.2-MW
Secord Project No. 10809.

We issued a license for the Sanford Project No. 2785 in
1587. 1/ Rehearing requests of the license order have been held
in abeyance while we analyzed all four projects together. 2/ We
stayed parts of the license order for the same reason. 1In 1989,
Wolverine filed license applications for its Edenville,
Smallwood, and Secord Projects.

Notice of the applications was issued, and the State of
Michigan Department of Natural Resources (Michigan DNR), the U.S.
Department of the Interior (Interior), Donald J. Maladecki, and
Terry Whittington filed timely motions to intervene in the three
licensing proceedings. Maladecki and Whittington, local
residents and recreational users of the project reservoirs, state
that large fluctuations of reservoir levels adversely affect
boaters and lake-front residences, and ask that any license
issued limit such fluctuations.

The Commission staff prepared an Environmental Assessment
(EA) that evaluates the impacts of all four projects on the

1/ 41 FERC Y 62,192.

2/ The four projects comprise a single unit of development.
See Section 3(11) of the FPA, 16 U.S.C. § 796(11).

Q<iwao -0310-3 mmos
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environmental resources of the area. 3/ We are concurrently
igsuing an order on rehearing of the Sanford Project license, and
orders issuing licenses for the other three projects. This order
iggues the license for the Secord Project No. 10809.

The license order for the Edenville Project No. 10808
addresses, among other matters, issues of pertinence to all four
projects, notably including mode of operation, fluctuation of
reservoir levels, and fish entrainment. The discussion in the
Edenville license order is incorporated by reference herein.

PROJECT DESCRIPTION

The Secord Project is the most upstream of the four
projects. The Secord Dam, which has three sections totaling
about 2,085 feet in length and has a maximum height of 55 feet,
creates Secord Lake, a 1,100-acre regservoir with a 69-mile
shoreline at full pool. There is a 47-foot-long intake leading
to the powerhouse, which is located at the dam and has an
installed capacity of 1.2 MW, The license application does not
propose any new construction or redevelopment.

WATER QUALITY CERTIFICATION

The State of Michigan waived water quality certification for
this project by its failure to act on Wolverine's certification
request within one year. 4/

SECTION 18 FISHWAY PRESCRIPTION

As requested by Interior, we are including a condition in
this license (Article 405) that reserves our authority to require

such fishways as Interior may prescribe pursuant to Section 18 of
the FPA. 5/

ENDANGERED SPECIES

Bald eagles (federally listed as threatened) are known to
forage along the Tittabawassee River, Sanford Lake, and probably

3/ A draft EA was issued March 31, 1994; the final EA was
issued August 14, 1998,

4/ See Order Issuing Original License for Project No. 10808.
5/ Id.
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Smallwood Lake. As requested by FWS, Article 406 of the license
requires Wolverine to prepare a bald eagle protection plan. &/

RECOMMENDATIONS OF FEDERAL AND STATE FISH AND WILDLIFE AGENCIES

A. Section 10(j) Recommendations

Section 10{j) (1) of the FPA 2/ requires the Commission, when
issuing a license, to include license conditions, based on
recommendations of federal and state fish and wildlife agencies
submitted pursuant to the Fish and Wildlife Coordination Act, for
the protection of, mitigation of adverse impacts to, and
enhancement of fish and wildlife resources (including related
spawning grounds and habitat) affected by the project. 8/

Michigan DNR and Interior submitted ten recommendations that
we have considered under Section 10(j}: (1) run-of-river
operation of the projects; (2) continued flow releases through
the project during project shut-downs; (3) a gaging plan to
monitor project operation; (4) establishment of target reservoir
elevations and limitation on reservoir fluctuations to +/-0.2
feet; (5) maintenance of state water quality standards for
temperature and dissolved oxygen (DO), and development of a
monitoring plan; (6) a bald eagle protection plan; (7) a habitat
protection plan for state-listed threatened or endangered
species; (8) a nuisance flora monitoring and control plan; (9) a
wildlife management and land use plan; and (10} an erosion
control plan. 3/

6/ Id.
2/ 16 U.S.C. § 803(j)(1).

8/ If the Commission believes that any such recommendation may
be inconsistent with the purposes and requirements of Part I
of the FPA or applicable law, Section 10(j) (2) requires the
Commission and the agencies to attempt to resolve any such
inconsistency, giving due weight to the recommendations,
expertige, and statutory responsibilities of such agencies.
If the Commission then does not adopt a recommendation, it
must explain how the recommendation is inconsistent with
applicable law and how the conditions selected by the
Commigsion adequately and equitably protect, mitigate
damages to, and enhance fish and wildlife.

g/ The agencies submitted five other recommendations that we do
not consider under Section 10(j), because they are not
specific measures to protect, mitigate damages to, or
enhance fish and wildlife. See, e.g., Mead Corp., 72 FERC

(continued...)
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We have included conditions in the Secord license consistent
with five of the recommendations and portions of two others:
(1) a gaging plan to monitor project operation (Article 405);
(2) establishment of target reservoir elevations (Article 403);
(3) maintenance of state water quality standards for dissolved
oxygen (DO) and temperature downstream of the project, and

development of a related monitoring plan (Article 402); (4) a
bald eagle protection plan (Article 406}; (5) a nuisance flora
monitoring and control plan (Article 407); (6) an erosion control

plan (Article 401); and (7) a wildlife management and land use
plan (Articles 403 and 406). 10/

As explained in the license order for Project No. 10808, we
decline to adopt the Section 10(j) recommendations for (1) run-
of -river operation, (2} continuous flows from the project during
project shutdowns, (3) a temperature change standard, and (4) a
habitat protection plan for listed species.

B. Other Recommendations and Resgsource Issues

Ag discussed in the Project No. 10808 license order, we
decline to include in the Secord license conditions requiring the
licensee: (1) to study the costs of project retirement; (2) to
perform additional entrainment and mortality studies, evaluate
potential protection devices, and provide compensation for fish
losses at the project; and (3) to modify project operations or
facilities or to install fish passage facilities when so ordered
by Michigan DNR.

As proposed by both Wolverine and Michigan DNR, the license
requires recreation facility improvements. 11/

In response to comments received, we are including a
condition in the Secord Project license that requires Wolverine

9/ {...continued)
Y 61,027. These recommendations are: (1) a turbine
entrainment and mortality study; (2) a reservation of
authority to Michigan DNR to order changes in project
operations and facilities; (3) a reservation of authority to
Michigan DNR to order preparation of an upstream fish
passage plan; (4) a plan for recreation facilities; and
(5) a plan for studying the costs of decommissioning and
partial or complete project removal. We instead consider
these recommendations under Section 10(a) of the FPA.

10/ See Order Issuing Original License for Project No. 10808.

11/ I1Id.; and EA at 60-70.
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to draw down the projects' reservoirs in early-winter to no more
than three feet below the target elevations. 12/

COMPREHENSIVE PLANS

Pursuant to Section 10(a) (2) (A) of the FPA 13/ we reviewed
the comprehensive plans relevant to this project and found no
conflicts. 14/

COMPREHENSIVE DEVELOPMENT

Sections 4(e) and 10(a) (1) of the FPA require the
Commission, in acting on applications for license, to give equal
consideration to the power and development purposes and to the
purposes of energy conservation, the protection, mitigation of
damage to, and enhancement of fish and wildlife, the protection
of recreational opportunities, and the preservation of other
aspects of environmental quality. Any license issued shall be
best adapted to a comprehensive plan for improving or developing
a waterway or waterways for all beneficial public uses. The
decision to license this project, and the terms and conditions
included herein, reflect such consideration.

The EA analyzed the effects associated with the issuance of
an original license for the existing Secord Project. It
recommends a number of measures to protect and mitigate
environmental resourcea, which we adopt, as discussed herein and
in the companion order issuing license for the Edenville Project
No. 10808. These measures will establish target reservoir
levels, limit reservoir fluctuations, and enhance recreational
regources in the project area.

The electricity generated from renewable water power
resources will be beneficial, because it will continue to offset
the use of fossil-fueled, steam-electric generating plants,
thereby conserving nonrenewable resources and reducing '
atmospheric pollution.

One of the public interest factors the Commission considers
is the economic benefits of project power. Under our approach to
evaluating the economics of hydropower projects, as articulated

12/ See Order Issuing Original License for Project No. 10808; and
EA at 35-36, 48-51, 6€9-70, and 75.

13/ 16 U.S.C. § 803(a) (2)(A).

14/ See Order Issuing Original License for Project No. 10808.
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in Mead Corp., 15/ we employ an analysis that uses current costs
to compare the costs of the project and likely alternative power,
with no forecasts beyond the license issuance date concerning
potential future inflation, escalation, or deflation. The basic
purpose of the analysis is to provide a general estimate of the
potential power benefits and the costs of a project, and
reasonable alternatives to project power. The estimate helps to
support an informed decision concerning what is in the public
interest with respect to a proposed license.

In making our decision, we consider the project power
benefits both with the applicant's proposed mitigation measures
and with the Commission's proposed recommendations to the
applicant's proposal. In addition, certain economic factors -
related to project decommissioning impinge on the decision to
issue original licenses for existing projects that are not
present in the licensing of unconstructed projects. If an
existing project is not issued a license, or if its licensee
declines to accept the license, the project generally will have
to be retired in one form or another. This could range from
simply removing the generator at the powerhouse to major
environmental restoration varying from minor measures to dam
removal.

As licensed by the Commission, the Secord Project will
produce an average of about 4.0 GWh of energy, at an annual cost
of about $104,000 (26.0 mills/kWh). The current annual value of
the project's power would be $176,000 (44.0 mills/kWh). 16/ To
determine whether the project is currently economically
beneficial, we subtract the project's cost from the value of the
project's power. Thus, the project, as licensed by the
Commigsion would have a net benefit of about $72,000 (about 18.0
mills/kWh).

As explained in Mead, the economic analysis is by necessity
inexact, and project economics is only one of many public ’
interegst factors considered in determining whether or not, and
under what conditions, to issue a license. Wolverine isg
ultimately responsible and best able to determine whether
continued operation of the existing project, with the conditions
adopted herein, is a reasonable decision in these circumstances.

18/ 72 FERC 9 61,027 (1995).

leé/ We base this value on the cost of alternative resources,
which in this case is the cost of a new combined cycle and
simple cycle combustion turbine plants, the regional cost of
natural gas, and peak and off-peak energy values. The
estimate of the value of project power is more completely
described in the EA,



Unofficial FERC-Generated PDF of 19981020-0310 Issued by FERC OSEC 10/16/1998 in Docketf#f: P-10809-008

Project No. 10809-000 -7-

Baged on our review of the comments on this project filed by
agencies and the public, our review of the staff's evaluation of
the environmental and economic effects of the project and its
alternatives, and our analysis pursuant to Sections 4(e) and
10{(a) (1), we find that the Secord Project, with our
mitigative measuresg, will be best adapted to the comprehensive
development of the Tittabawassee River for beneficial public
uses.

LICENSE TERM AND ANNUAL CHARGES

The license for the Secord Project will be issued for a
prospective 30-year term. 17/ In addition, the license will be
conditioned upon payment of an additional amount equivalent to
the charges that would have been collected, had Wolverine
obtained a license for this project in a timely manner, to when
it first was required, i.e., from April 1, 1962. 18/

The Commigsion orders:

(A) This license is issued to Wolverine Power Corporation
(Licensee) for a period of 30 years, effective the first day of
the month in which this order is issued, to operate and maintain
the Secord Project. This license is subject to the terms and
conditions of the Federal Power Act (FPA), which is incorporated
by reference as part of this license, and subject to the
regulations the Commission issues under the provisions of the
FPA.

{B) The Secord Project consists of:

(1) All lands, to the extent of the Licensee's interest in
those lands shown by exhibit G:

Exhibit G- FERC No. 10809- Showing
1 6 Secord Project Map
(2) Project works consisting of: (a) Secord Lake, an
1,100-acre reservoir with a gross storage of approximately 15,000

acre-feet at the normal pool elevation of 750.8 feet National
Geodetic Vertical Datum; (b) a 1,400-foot-long earth embankment

17/ §See Order Issuing Original License for Project No. 10808.

A8/ 1d. As of October 1, 1994, the Commission is not assessing
annual charges for projects, like the Secord, with less than
1.5-MW authorized installed capacity. Therefore, the Secord
Project will be assessed annual charges for the period
April 1, 1962, through September 30, 1994.
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section of the dam (maximum height of 55.0 feet) between the left
abutment and the powerhouse; (c) a 600-foot-long earth embankment
section of the dam between the spillway and the right abutment;
(d) a reinforced concrete multiple arch spillway with an ogee
crest and two Taintor gates; (e) a powerhouse integral with the
dam, equipped with one Francis vertical-axis turbine-generator
unit rated at 1.2 MW; (f) a 47-foot-long intake structure; and
(g) appurtenant facilities.

The project works generally described above are more
gpecifically shown and described by those portions of Exhibit A
and F that also form a part of the application for license and
that are designed and described as:

Exhibit A: The turbines and generators as described on page
A-1 of the Exhibit A filed July 24, 1989.
Exhibit F [ . FERC N L .
F-1 10809-1 Secord Survey Plan
F-2 10809-2 Secord Plan View
F-3 10809-3 Secord Spillway Section
F-4 10809-4 Secord Powerhouse Section
F-5 10809-5 Secord Embankment Section

{3) All of the structures, fixtures, equipment, or
facilities used to operate or maintain the project, all portable
property that may be employed in connection with the project, and
all riparian or other rights that are necessary or appropriate in
the operation or maintenance of the project.

(C) The Exhibits A, F, and G as designated in ordering
paragraph (B) above are approved and made part of the license.

(D) The following sections of the FPA are waived and
excluded from the license for this minor project:

4 (b}, except the second sentence; 4(e), insofar as it
relates to approval of plans by the Chief of Engineers and the
Secretary of the Army; 6, insofar as it relates to public notice
and to the acceptance and expression in the license of terms and
conditions of the Act that are waived here; 10(c¢), insofar ag it
relates to depreciation reserves; 10(d); 10(f); 14, except
insofar as the power of condemnation is reserved; 15; 16; 19; 20;
and 22.

(E) This license is subject to the articles set forth in
Form L-9 (October 1975), entitled, "Terms and Conditions of
License for Constructed Minor Project Affecting Navigable Waters
of the United States," and the following additional articles.
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Article 201. The Licensee shall pay the United States the
following annual charges:

(1) From April 1, 1962, through September 30, 1994, for the
purpose of reimbursing the United States for the cost
of administration of Part I of the Federal Power Act
(FPA), a reasonable amount as determined in accordance
with the provisions of the Commission's regulations in
effect from time to time. The authorized installed
capacity for that purpose is 1,200 kilowatts (kW).

{2) From October 1, 1598, through August 31, 2028, for the
purpose of reimbursing the United States for the cost
of administration of Part I of the FPA, as determined
by the Commission, a reasonable amount as determined in
accordance with the provisions of the Commission's
regulations in effect from time to time. The
authorized installed capacity for that purpose is
1,200 kW. Under the regulations currently in effect,
projects with authorized installed capacity of less

than or equal to 1,500 kW will not be assessed an
annual charge.

Article 401. Within six months of license igsuance, the
Licensee shall file for Commission approval a plan for erosion
control in order to minimize shoreline erosion and bank
instability occurring in the project reservoir and the river area
downstream from the project dam and tailrace. Erosion control
measures in the plan shall adhere to the most recent version of
the Michigan Department of Transportation standards, and shall be

designed to allow pedestrian access while providing long-term
stability.

The plan shall include at a minimums:

(1) a summary description of the existing erosion control
program;

(2) a description of measures to monitor shoreline erosion
and bank instability caused by project operations;

(3) descriptions, functional design drawings, and

topographic map locations of proposed new and enhanced
control measures;

(4) a description of how the control measures will allow
pedestrian access while providing long-term stability;

(5) 1identification of the Michigan Department of
Transportation standards used, and description of how
the pertinent standards would be adhered to;
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(6} an implementation schedule;

(7) provisions for the Licensee's periodic review and
revigsion of the plan; and

(8) provisions for provide the results of its monitoring
program to the Michigan Department of Natural
Resources, other agencies, and property owners upon
request.

The Licensee shall prepare the plan after consultation with
the Michigan Department of Natural Resources and the Natural
Resources Conservation Service. The Licensee shall include with
the plan documentation of consultation, copies of comments and
recommendations on the completed plan, and specific description
of how the agencies' comments are accommodated by the plan. The
Licensee shall allow a minimum of 30 days for the agencies to
comment and to make recommendations before filing the plan with
the Commission. If the Licensee does not adopt a recommendation,
the filing shall include the Licensee's reasons, based on
project-specific information.

The Commission reserves the right to require changes to the
plan. No land-disturbing or land-clearing activities shall begin
until the Licensee is notified by the Commission that the plan is
approved. Upon Commission approval, the Licensee shall implement
the plan, including any changes required by the Commission.

Article 402. The Licensee must implement all reasonable and
prudent measures to ensure that the following water quality
standards are met whenever inflows to the projects are greater
than or equal to the 95-percent-exceedance inflow:

(1) Dissolved oxygen (DO) concentrations in the project's
tailwaters of not less than 5 milligrams per liter
(mg/1l) at all times; and

(2) monthly average temperatures downstream from the
project of no greater than:

January ------ 42°F
February ----- 41°F
March -------- 53°F
April -------- 67°F
May ---------- 78°F
June --------- 85°F
July, August - 86°F
September ---- 80°F
October ------ 69°F
November ----- 56°F

December ----- 44°F
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These monthly average temperatures may be exceeded for short
periods when natural water temperatures measured upstream of the
project exceed the 90th percentile occurrence of water
temperatures (i,e., the monthly average temperatures cited in
item No. 2 minus 5°F).

Within six months of license issuance, the Licensee shall
file for Commission approval a plan to monitor, and mitigate if
neceseary, DO and temperature levels of the Tittabawassee River
downsgtream from the Secord Project. The plan shall include
provisions for: (1) monitoring of DO and temperature above the
Secord impoundment and downstream from Secord Dam with the sensor
locations and monitoring frequency determined in consultation
with the Michigan Department of Natural Resources (Michigan DNR)
and the U.S. Fish and Wildlife Service (FWS); and (2) a
description of operating procedures developed in consultation
with Michigan DNR and FWS to alleviate water quality conditions
which deviate from the above limits.

The Licensee shall prepare the plan after consultation with
Michigan DNR and FWS. The monitoring plan shall include
schedules for: (1) implementing the plan within 24 months of
license issuance; (2) consulting with Michigan DNR and FWS on the
results of monitoring; and (3) filing the results, agency
comments, and Licensee's response to agency comments with the
Commission.

The Licensee shall include with the plan documentation of
congultation, copies of comments and recommendations on the
completed plan, and specific descriptions of how the agencies'
comments are accommodated by the plan. The Licensee shall allow
a minimum of thirty days for the agencies to comment and to make
recommendations before filing the plan with the Commission. If
the Licensee does not adopt a recommendation, the filing shall
include the Licensee's reasons, based on project-specific
information. N ’

The Commission reserves the right to require changes to the
plan. Upon Commission approval, the Licensee shall implement the
plan, including any changes required by the Commission.

Article 403. Within sixty days of the installation of
reservoir level gages required by Article 405, the Licensee shall
operate the Secord Project so that the project reservoir
elevation does not fluctuate more than 0.4 foot below or 0.3 foot
above the normal pool elevation of 750.8 feet National Geodetic
Vertical Datum (NGVD) except during the winter drawdown. The
Licensee shall begin the winter drawdown after December 15, and
shall complete the winter drawdown by January 15 of each year.
The Licensee shall complete the refill of the regservoir, thus
ending the winter drawdown period, prior to the surface water
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temperature of the reservoir reaching 39°F. During the winter
drawdown, the Licensee shall operate the Secord Project so that
the reservoir level does not fall below 747.8 feet NGVD, and so
that the daily fluctuation in reservoir elevation does not exceed
0.7 foot.

The required reservoir elevations may be temporarily
modified if required by operating emergencies beyond the control
of the Licensee, and for short periods for project maintenance
purposes, upon mutual agreement between the Licensee and the
Michigan Department of Natural Resources. If the reservoir level
fluctuation is so modified, the Licensee shall notify the
Commigsion as soon as possible, but no later than ten days after
each such incident.

Article 404. The Commission reserves the authority to
require the Licensee to construct, maintain, and operate or to
provide for the construction, maintenance, and operation of such

fishways as may be prescribed by the Secretary of the U.S.
Department of the Interior.

Article 405. To ensure compliance with the reservoir
elevation requirements of Article 403, the Licensee, within 180
days of license issuance, shall file for Commission approval a
regservoir level gaging plan to monitor water surface elevations
in Secord Lake at intervals of no greater than 15 minutes.

The plan shall include, but not be limited to, (1) details
on the location, design, and calibration of the monitoring
equipment; (2) the method of data collection; (3) provisions for
compiling and storing the data; and (3) provisions for supplying
the data to the U.S. Fish and Wildlife Service (FWS), the U.S.
Geological Survey (USGS), and the Michigan Department of Natural
Resources (Michigan DNR) within thirty days of the agency's
request.

The monitoring plan shall also include a schedule for:
(1) implementation of the program; (2) consultation with the
appropriate federal and state agencies concerning the data from
the monitoring; and (3) filing the data, agency comments, and the
Licensee's response to agency comments with the Commissgion.

The Licensee shall prepare the plan after consultation with
Michigan DNR, FWS, and USGS. The Licensee shall include with the
plan, documentation of consultation, copies of comments and
recommendations on the completed plan, and specific descriptions
of how the agencies' comments are accommodated by the plan. The
Licensee shall allow a minimum of thirty days for the agencies to
comment and to make recommendations prior to filing the plan with
the Commisgion. If the Licensee does not adopt a recommendation,
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the filing shall include the Licensee's reasons, based on
project-specific information.

The Commission reserves the right to require changes to the
plan. Upon Commission approval, the Licensee shall implement the
plan, including any changes required by the Commission.

Article 406. Within one year of license issuance, the
Licensee shall file for Commission approval a Bald Eagle
Management Plan to protect the federally listed as threatened

bald eagle (Haliaeetus leucocephalus) and its habitat. The

Commission reserves the right to require changes to the plan.

The plan shall be developed in consultation with the U.S.
Figsh and Wildlife Service (FWS) and the Michigan Department of
Natural Resources (Michigan DNR), and include, but not be limited
to the following:

(1) The results of a winter and breeding season survey of
bald eagles and a bald eagle habitat assessment of
project lands and waters, including descriptive and
mapped identification of any existing and potential

future eagle perching, roosting, nesting, and foraging
habitat areas;

(2) A proposed protocol and an implementation schedule for
an ongoing bald eagle monitoring program;

(3) Specific measures to maintain and protect any existing
and potential eagle habitat areas on project lands and
waters, including an implementation schedule;

(4) Specific measures to maintain and protect bald eagle
perch and roost trees on project lands, including an
implementation schedule; and

{6) Procedures for notifying the Commission if potential
adverse impacts to eagles or their habitats arise as a

result of project operation or activities on project
lands or waters.

The Licensee shall include in the plan documentation of
consultation, copies of agency comments and recommendations on
the completed plan, and specific descriptions of how the
agencies' comments are accommodated by the plan. The Licensee
shall allow a minimum of thirty days for the agencies to comment
and to make recommendations before filing the plan with the
Commigsion. If the Licensee does not adopt a recommendation, the
filing shall include the Licensee's reasons, based on
project-specific information.
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Article 407. Within six months of license issuance, the
Licensee shall, in consultation with the Michigan Department of
Natural Resources (Michigan DNR), file for Commission approval a
plan to monitor purple loosestrife and Eurasian watermilfoil in
project waters. The Commission reserves the right to require
changes to the plan.

The plan shall include, but not be limited to: (1) a
description of the monitoring method; (2) a monitoring schedule;
and {3) a schedule for providing the monitoring results to
Michigan DNR; (4) documentation of agency consultation, including
copies of comments and recommendations on the completed plan; and
(5) specific descriptions of how the agencies' comments are
accommodated by the plan. The Licensee shall allow a minimum of
thirty days for the agencies to comment and to make
recommendations before filing the plan with the Commission. If
the Licensee does not adopt a recommendation, the filing shall
include the Licensee's reasons, based on project-specific
information.

If at any time during the period of license, Michigan DNR
demonstrates that purple loosestrife or Eurasian watermilfoil is
significantly affecting fish and wildlife populations at the
project and that control measures are needed, and the Commission
agrees with those determinations, the Commission may require the
Licensee to cooperate with Michigan DNR and to undertake
reagsonable measures to control or eliminate the weeds in project
waters.

Article 408. The Licensee, before starting any
land-clearing or land-disturbing activities within the project
boundary, including recreation developments at the project, shall
consult with the State Historic Preservation Officer.

If the Licensee discovers previously unidentified
archeological or historic properties during the course of °
constructing or developing project works or other facilities at
the project, the Licensee shall stop all land-clearing and land-
disturbing activities in the vicinity of the properties and
consult with the State Historic Preservation Officer.

In these instances, the Licensee shall file for Commission
approval a cultural resource management plan prepared by a
qualified cultural resource specialist after having consulted
with the State Historic Preservation Officer. The plan shall
include the following items: (1) a description of each
discovered property indicating whether it is listed, or eligible
to be listed, on the National Register of Historic Places; (2) a
description of the potential effect on each discovered property;
(3) proposed measures for avoiding or mitigating effects:

(4) documentation of the nature and extent of congultation; and
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{5) a schedule for mitigating effects and conducting additional
studies.

The Licensee shall include with the plan documentation of
agency consultation, copies of agency comments and
recommendations on the completed plan, and specific descriptions
of how the agencies' comments are accommodated by the plan. The
Licensee shall allow a minimum of thirty days for the agencies to
comment and to make recommendations before filing the plan with
the Commission. If the Licensee does not adopt a recommendation,

the filing shall include the Licensee's reasons, based on site-
specific information.

The Commission reserves the right to require changes to the
plan. Upon Commission approval, the Licensee shall implement the
plan, including any changes required by the Commission.

Article 409. Within one year of license issuance, the
Licensee shall file for Commission approval a recreation plan for

the Secord Project. The Commission reserves the right to make
changes to the plan.

The plan shall be prepared in consultation with the Michigan

Department of Natural Resources {Michigan DNR) and shall include
the following:

(1) A fishing access site at the Secord Project dam that
shall include (a) directiocnal signs; (b) a barrier-free
restroom; (c¢) access paths to the tailwater and dike
areas, restrooms, canoe portage, and parking areas;

(d) parking for 15 vehicles with designated barrier-
free parking spaces; (e) improved railed shoreline
fishing pier at the tailwater; and (f) improved railed

barrier-free fishing pier located on the dike shoreline
near the dam;

{2) A canoce portage;

(3) Installation of signs that identify the project's
recreaticnal facilities;

(4) functional design drawings, costs for the improvements
to, or construction of, the required facilities; and

(5) A schedule for completing construction of the required
facilities within three years of license issuance.

The Licensee shall include with the plan documentation of
agency consultatiocn, copies of comments and recommendations on
the completed plan, and specific descriptions of how the
agencies' comments are accommodated by the plan. The Licensee
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shall allow a minimum of thirty days for the agencies to comment
before filing the plan with the Commission. If the Licensee does
not adopt a recommendation, the filing shall include the
Licensee's reasons, based on project-specific information.

No land clearing or land-disturbing activities shall begin
until the Licensee is notified by the Commission that the plan is
approved.

Article 410. (a) In accordance with the provisions of this
article, the Licensee shall have the authority to grant
permission for certain types of use and occupancy of project
lands and waters and to convey certain interests in project lands
and waters for certain types of use and occupancy, without prior
Commission approval. The Licensee may exercise the authority
only if the proposed use and occupancy is consistent with the
purposes of protecting and enhancing the scenic, recreational,
and other environmental values of the projects. For those
purposes, the Licensee shall also have continuing responsgibility
to supervise and control the use and occupancies for which it
grants permission, and to monitor the use of, and ensure
compliance with the covenants of the instrument of conveyance
for, any interest that it has conveyed, under this article. If a
permitted use and occupancy violates any condition of this
article or any other condition imposed by the Licensee for
protection and enhancement of the project's scenic, recreational,
Oor other environmental values, or if a covenant of a conveyance
made under the authority of this article is violated, the
Licensee shall take any lawful action necessary to correct the
violation. For a permitted use or occupancy, that action
includes, if necessary, canceling the permission to use and
occupy the project lands and waters and requiring the removal of
any non-complying structures and facilities.

(b) The type of use and occupancy of project lands and
waters for which the Licensee may grant permission without prior
Commission approval are: (1) landscape plantings; (2) non-
commercial piers, landings, boat docks, or similar structures and
facilities that can accommodate no more than 10 watercraft at a
time and where said facility is intended to serve single-family
type dwellings; and (3) embankments, bulkheads, retaining walls

or similar structures for erosion control to protect the existing
shoreline.

To the extent feasible and desirable to protect and enhance
the project's scenic, recreational, and other environmental
values, the Licensee shall require multiple use and occupancy of
facilities for access to projects lands or waters. The Licensee
shall also ensure, to the satisfaction of the Commission's
authorized representative, that the use and occupancies for which
it grants permission are maintained in good repair and comply
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with applicable state and local health and safety requirements.
Before granting permission for construction of bulkheads or
retaining walls, the Licensee shall: (1) ingpect the site of the
proposed construction; (2) consider whether the planting of
vegetation or the use of riprap would be adequate to control
erosion at the site; and (3) determine that the proposed
construction is needed and would not change the basic contour of
the reservoir shoreline.

To implement this paragraph (b), the Licensee may, among
other things, establish a program for issuing permits for the
specified types of use and occupancy of project lands and waters,
which may be subject to the payment of a reasonable fee to cover
the Licensee's costs of administering the permit program. The
Commission reserves the right to require the Licensee to file a
description of its standards, guidelines, and procedures for
implementing this paragraph (b) and to require modification of
those standards, guidelines, or procedures.

(c} The Licensee may ccnvey easements or rights-of-way
across, or leases of, project lands for: (1)} replacement,
expansion, realignment, or maintenance of bridges and roads for
which all necessary state and federal approvals have been
obtained; (2) atorm drains and water mains; (3) sewers that do
not discharge into project waters; (4) minor access roads; (5)
telephcne, gas, and electric utility distribution lines; (6) non-
project overhead electric transmission lines that do not require
erection of support structures within the project boundary; (7)
submarine, overhead, or underground major telephone distribution
cables or major electric distribution lines (69-kV or less); and
(8) water intake or pumping facilities that do not extract more
than one million gallons per day from a project reservoir.

No later than January 31 of each year, the Licensee shall
file three copies of a report briefly describing for each
conveyance made under this paragraph (c) during the prior
calendar year, the type of interest conveyed, the location of the
lands subject to the conveyance, and the nature of the uge for
which the interest was conveyed.

(d) The Licensee may convey fee title to, easements or
rights-of-way across, or leases or project lands for: (1)
congtruction of new bridges or roads for which all necessary
state and federal approvals have been obtained; (2) sewer or
effluent lines that discharge into project waters, for which all
necessary federal and state water quality certification or
permits have been obtained; (3) other pipelines that cross
project lands or waters but do not discharge into project waters;
(4) non-project overhead electric transmission lines that require
erection of support structures within the project boundary, for
which all necessary federal and state approvals have been
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obtained; (5) private or public marinas that can accommodate no
more than 10 watercraft at a time and are located at least one-
half mile from any other private or public marina; (6)
recreational development consistent with an approved Exhibit R or
approved report on recreational resources of an Exhibit E; and
(7) other uses, if: (1) the amount of land conveyed for a
particular use is five acres or less; (ii) all of the land
conveyed is located at least 75 feet, measured horizontally, from
the edge of the project reservoir at normal maximum surface
elevation; and (iii) no more than S0 total acres of project lands
for the project development are conveyed under this clause (d) (7)
in any calendar year.

At least forty-five days before conveying any interest in
project lands under this paragraph (d), the Licensee must submit
a letter to the Director, Office of Hydropower Licensing, stating
its intent to convey the interest and briefly describing the type
of interest and location of the lands to be conveyed (a marked
exhibit G or K map may be used), the nature of the proposed use,
the identity of any federal or state agency official consulted,
and any federal or state approvals required for the proposed use.
Unless the Director, within forty-five days from the filing date,
requires the Licensee to file an application for prior approval,
the Licensee may convey the intended interest at the end of that
period.

(e) The following additional conditions apply to any
intended conveyance under paragraph (c¢) or (d) of this article:

(1) Before conveying the interest, the Licensee shall
consult with federal and state fish and wildlife or
recreation agencies, as appropriate, and the State
Historic Preservation Officer.

(2) Before conveying the interest, the Licensee shall
determine that the proposed use of the lands to be
conveyed is not inconsistent with any approved exhibit
R or approved report on recreational resources of an
exhibit E; or, if the project does not have an approved
exhibit R or approved report on recreational resources,

that the lands to be conveyed do not have recreational
value.

(3} The instrument of conveyance must include covenants
running with the land adequate to ensure that: (i) the
use of the land conveyed shall not endanger health,
create a nuisance, or otherwise be incompatible with
overall project recreational use; and (ii) the grantee
shall take all reasonable precautions to insure that
the construction, operation, and maintenance of
structures or facilities on the conveyed lands will
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occur in a manner that will protect the scenic,
recreational, and environmental values of the project.

(4) The Commission reserves the right to require the
Licensee to take reasonable remedial action to correct
any viclation of the terms and conditions of this
article, for the protection and enhancement of the
project's scenic, recreational, and other environmentatl
values.

(f£) The conveyance of an interest in project lands under
this article does not in itself change the project boundaries.
The project boundaries may be changed to exclude land conveyed
under this article only upon approval of revised exhibit G or
K drawings (project boundary maps) reflecting exclusion of that
land. Lands conveyed under this article will be excluded from
the project only upon a determination that the lands are not
necessary for project purposes, such as operation and
maintenance, flowage, recreation, public access, protection of
environmental resources, and shoreline control, including
shoreline aesthetic values. Abgent extraordinary circumstances,
proposals to exclude lands conveyed under this article from the
project shall be consolidated for consideration when revised
exhibit G or K drawings would be filed for approval for other
purposes.

(g) The authority granted to the Licensee under this
article shall not apply to any part of the public lands and
reservations of the United States included within the project
boundary.

(E) The Licensee shall serve copies of any Commission
filing required by this order on any entity specified in this
order to be consulted on matters related to that filing. Proof
of service on these entities must accompany the filing with the
Commission. ’

(F) This order is final unless a request for rehearing is
filed within thirty days of the date of its issuance pursuant to
Section 313 of the Federal Power Act. The filing of a request
for rehearing does not operate as a stay of the effective date of
this order or of any other date specified in this order, except
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as_specifica}ly ordered by the Commission. The Licensee's
failure to file a request for rehearing shall constitute
acceptance of this order.

By the Commission.
( SEAL)

Bowid f- Beypno

David P. Boergers,
Secretary.
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: James J. Hoecker, Chairman;
Vicky A. Bailey, William L. Massey,
Linda Breathitt, and Curt Hébert, Jr.

Wolverine Power Corporation ) Project No. 10810-000

ORDER ISSUING MINOR LICENSE

(Issued October 16, 1998)

BACKGROUND

Wolverine Power Corporation (Wolverine) filed applications
under Part I of the Federal Power Act (FPA) for original licenses
for the continued operation and maintenance of four unlicensed
hydroelectric projects located on the Tittabawassee River in
Gladwin and Midland Counties, Michigan. Beginning furthest
downstream, the projects are: the 3.3-megawatt (MW) Sanford
Hydroelectric Project No. 2785, the 4.8-MW Edenville Project
No. 10808, the 1.2-MW Smallwood Project No. 10810, and the 1.2-Mw
Secord Project No. 10809.

We issued a license for the Sanford Project No. 2785 in
1987. 1/ Rehearing requests of the license order have been held
in abeyance while we analyzed all four projects together. 2/ We
stayed parts of the license order for the same reason. In 1989,
Wolverine filed license applications for its Edenville,
Smallwood, and Secord Projects.

Notice of the applications was issued, and the State of
Michigan Department of Natural Resources (Michigan DNR), the U.S,
Department of the Interior (Interior), Donald J. Maladecki, and
Terry Whittington filed timely motions to intervene in the three
licensing proceedings. Maladecki and Whittington, local
residents and recreational users of the project repervoirsg, state
that large fluctuations of repervoir levels adversely affect
boaters and lake-front residences, and ask that any license
issued limit such fluctuations.

The Commission staff prepared an Environmental Agsessment
(EA) that evaluates the impacts of all four projects on the

1/ 41 FERC § 62,192.

2/ The four projects comprise a single unit of development.
See Section 3(11) of the FPA, 16 U.S.C. § 796(11}.
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environmental resources of the area. 3/ We are concurrently
issuing an order on rehearing of the Sanford Project license, and
orders issuing licenses for the other three projects. This order
igsues the license for the Smallwood Project No. 10810.

Concurrently with thig order, an Order Issuing Original
License is being issued for the Edenville Project No. 10808 which
addresses, among other matters, issues of pertinence to all four
projects, notably including mode of operation, fluctuation of
regervolr levels, and fish entrainment. The discussion in the
Edenville licensing order is incorporated by reference herein.

PROJECT DESCRIPTION

The Smallwood Project, the third project as one travels
upstream, of the four projects. The Smallwood Dam, which has
three sections totaling about 1,095 feet in length and a maximum
height of 38 feet, creates Smallwood Lake, a 500-acre reservoir
with a gross storage of approximately 6,000 acre-feet and a 25-
mile shoreline at normal pool elevation. There is a 25-foot-long
intake leading to the powerhouse, which is located at the dam and
has an installed capacity of 1.2 MW. The license application
does not propose any new construction or redevelopment.

WATER QUALITY CERTIFICATION

The State of Michigan waived water quality certification for
this project by its failure to act on Wolverine's certification
request within one year. 4/

SECTION 18 FISHWAY PRESCRIPTION

As requested by Interior, we are including a condition in
this license {Article 404) that reserves our authority to require

such fishways as Interior may prescribe pursuant to Section 18 of
the FPA. 5/

ENDANGERED SPECIES

Bald eagles (federally listed as threatened) are known to
forage along the Tittabawassee River, Sanford Lake, and probably

3/ A draft EA was issued March 31, 1994; the final EA wag
issued August 14, 1998.

4/ See Order Issuing Original License for Project No. 10808.
s/ I1d.
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Smallwood Lake. As requested by FWS, Article 406 of the license
requires Wolverine to prepare a bald eagle protection plan. §/

RECOMMENDATIONS OF FEDERAL AND STATE FISH AND WILDLIFE AGENCIES

A. Section 10(j) Recommendations

Section 10(j) (1) of the FPA 1/ requires the Commission, when
issuing a license, to include license conditions, based on
recommendations of federal and state fish and wildlife agencies
submitted pursuant to the Fish and Wildlife Coordination Act, for
the protection of, mitigation of adverse impacts to, and
enhancement of fish and wildlife resources {including related
spawning grounds and habitat) affected by the project. 8/

Michigan DNR and Interior submitted ten recommendations that
we have considered under Section 10(j): (1) run-of-river
operation of the projects; (2) continued flow releases through
the project during project shut-downs; (3) a gaging plan to
monitor project operation; {4) establishment of target regervoir
elevations and limitation on reservoir fluctuations to +/-0.2
feet; (5) maintenance of state water quality standards for
temperature and dissolved oxygen (DO), and development of a
monitoring plan; (6} a bald eagle protection plan: (7) a habitat
protection plan for state-listed threatened or endangered
species; (8) a nuisance flora monitoring and control plan; (9) a
wildlife management and land use plan; and (10) an erosion
control plan. 9/

&/ 1d.
1/ 16 U.S.C. § 803(j)(1).

8/ If the Commission believes that any such recommendation may
be inconsistent with the purposes and requirements of Part I
of the FPA or applicable law, Section 10(j) (2) requires the
Commission and the agencies to attempt to resolve any such
inconsgistency, giving due weight to the recommendations,
expertise, and statutory responsibilities of such agencies.
If the Commission then does not adopt a recommendation, it
must explain how the recommendation is inconsistent with
applicable law and how the conditions selected by the
Commission adequately and equitably protect, mitigate
damages to, and enhance fish and wildlife.

3/ The agencies submitted five other recommendations that we do
not consider under Section 10(j), because they are not
specific measures to protect, mitigate damages to, or
enhance fish and wildlife. See, e.g., Mead Corp., 72 FERC

(continued...)
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We have included conditions in the Smallwood license
congistent with five of the recommendations and portions of two

others: (1) a gaging plan to monitor project operation
(Article 405); (2) establishment of target reservoir elevations
(Article 403); (3} maintenance of state water quality standards

for dissolved oxygen (DO) and temperature downstream of the
project, and development of a related monitoring plan (Article
402); (4) a bald eagle protection plan (Article 406); (5) a
nuisance flora monitoring and control plan (Article 407); (6) an
erosion control plan (Article 401); and (7) a wildlife management
and land use plan (Articles 403 and 406). 10/

As explained in the license order for Project No. 10808, we
decline to adopt the Section 10(j) recommendations for (1) run-
of -river operation, (2) continuocus flows from the project during
project shutdowns, (3) a temperature change standard, and (4) a
habitat protection plan for listed species. 11/

B. Other Recommendations and Resource Issuyes

As discussed in the Project No. 10808 license order, we
decline to include in the Smallwood license conditions requiring
the licensee: (1) to study the costs of project retirement;

(2) to perform additional entrainment and mortality studies,
evaluate potential protection devices, and provide compensation
for fish loases at the project; and (3) to modify project
operations or facilities or to install fish passage facilities
when so ordered by Michigan DNR. 12/

9/ (...continued)

1 61,027. These recommendations are: (1) a turbine
entrainment and mortality study; (2) a reservation of
authority to Michigan DNR to order changes in project
operations and facilities; (3) a reservation of authority to :
Michigan DNR to order preparation of an upstream fish ;
passage plan; (4) a plan for recreation facilities; and
(5) a plan for studying the costs of decommissioning and i
partial or complete project removal. We instead consider
these recommendations under Section 10(a) of the FPA.

10/ See Order Issuing Original License for Project No. 10808.
11/ 1d.
12/ I4d.
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As proposed by both Wolverine and Michigan DNR, the license
requires recreation facility improvements. 13/

In response to comments received, we are including a
condition in the Smallwood Project license that requires
Wolverine to draw down the projects' reservoirs in early-winter
to no more than three feet below the target elevations. 14/

COMPREHENSIVE PLANS

Pursuant to Section 10(a) (2) (A) of the FPA 15/ we reviewed
the comprehensive plans relevant to this project and found no
conflicts. 16/

COMPREHENSIVE DEVELOPMENT

Sections 4(e) and 10(a) (1) of the FPA require the
Commission, in acting on applications for license, to give equal
congideration to the power and development purposes and to the
purposes of energy conservation, the protection, mitigation of
damage to, and enhancement of fish and wildlife, the protection
of recreational opportunities, and the preservation of other
aspects of environmental quality. Any license issued shall be
best adapted to a comprehensive plan for improving or developing
a4 waterway or waterways for all beneficial public uses. The
decision to license this project, and the terms and conditions
included herein, reflect such consideration.

The EA analyzed the effects associated with the issuance of
an original license for the existing Secord Project. It
recommends a number of measures to protect and mitigate
environmental resources, which we adopt, as discussed herein and
in the companion order issuing license for the Edenville Project
No. 10808. These measures will establish target reservoir
levels, limit reservoir fluctuations, and enhance recreational
resources in the project area. ’

The electricity generated from renewable water power
resources will be beneficial, because it will continue to offset
the use of fossil-fueled, steam-electric generating plants,

13/ Id.; and EA at 60-70.

14/ See Order Issuing original License for Project No. 10808; and
EA at 35-36, 48-51, 69-70, and 75.

15/ 16 U.S.C. § 803(a) (2) (A).

16/ See Order Issuing Original License for Project No. 10808.
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thereby conserving nonrenewable rescurces and reducing
atmospheric pollution.

One of the public interest factors the Commission considers
is the economic benefits of project power. Under our approach to
evaluating the economics of hydropower projects, as articulated
in Mead Corp., 17/ we employ an analysis that uses current costsg
to compare the costs of the project and likely alternative power,
with no forecasts beyond the license issuance date concerning
potential future inflation, escalation, or deflation. The basic
purpose of the analysis is to provide a general estimate of the
potential power benefits and the costs of a project, and
reasonable alternatives to project power. The estimate helps to
support an informed decision concerning what is in the public
interest with respect to a proposed license.

In making our decision, we consider the project power
benefits both with the applicant's proposed mitigation measures
and with the Commission's proposed recommendations to the
applicant's proposal. In addition, certain economic factors
related to project decommissioning impinge on the decision to
issue original licenses for existing projects that are not
present in the licensing of unconstructed projects. If an
exigting project is not issued a license, or if its licensee
declines to accept the license, the project generally will have
to be retired in one form or another. This could range from
simply removing the generator at the powerhouse to major
environmental restoration varying from minor measures to dam
removal,

As licensed by the Commission, the Smallwood Project will
produce an average of about 2.650 GWh of energy, at an annual
cost of about $89,000 (33.6 mills/kWh). The current annual value
of the project's power would be $116,000 (43.8 mills/kWh). 18/

To determine whether the project is currently economically
beneficial, we subtract the project's cost from the value of the
project's power. Thus, the project, as licensed by the
Commission would have a net benefit of about $27,000 (about 10.2
mills/kwh) .

:
¢
¢
!

17/ 72 FERC Y 61,027 (1995).

18/ We base this value on the cost of alternative resources,
which in this case is the cost of a new combined cycle and
simple cycle combustion turbine plants, the regional cost of
natural gas, and peak and off-peak energy values. The
estimate of the value of project power is more completely
described in the EA.
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As explained in Mead, the economic analysis is by necessity
inexact, and project economics is only one of many public
interest factors considered in determining whether or not, and
under what conditions, to issue a license. Wolverine is
ultimately responsible and best able to determine whether
continued operation of the existing project, with the conditions
adopted herein, is a reasonable decision in these circumstances.

Based on our review of the comments on this project filed by
agencies and the public, our review of the staff's evaluation of
the environmental and economic effects of the project and its
alternatives, and our analysis pursuant to Sections 4(e) and
10(a) (1), we find that the Smallwood Project, with our
mitigative measures, will be best adapted to the comprehensive
development of the Tittabawassee River for beneficial public
uses.

LICENSE TERM AND ANNUAL CHARGES

The license for the Smallwood Project will be issued for a
prospective 30-year term. 19/ 1In addition, the license will be
conditioned upon payment of an additional amount equivalent to
the charges that would have been collected, had Wolverine
obtained a license for this project in a timely manner, to when
it first was required, i.e., from April 1, 1962. 20/

The Commigsion orders:

(A) This license is imsued to Wolverine Power Corporation
(Licensee) for a period of 30 years, effective the first day of
the month in which this order is issued, to operate and maintain
the Smallwood Project. This license is Bubject to the terms and
conditions of the Pederal Power Act (FPA), which is incorporated
by reference as part of this license, and subject to the

regulations the Commission issues under the provisions of the
FPA.

(B) The Smallwood Project consists of:

(1) All lands, to the extent of the Licenspee's interest in
those lands shown by exhibit G:

19/ See Order Issuing Original License for Project No. 10808.

20/ Id. As of October 1, 1994, the Commission is not assessing
annual charges for projects, like the Secord, with less than
1.5-MW authorized installed capacity. Therefore, the Secord
Project will be assessed annual charges for the period
April 1, 1962, through September 30, 199%94.
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Exhibit G- FERC No, 10810- Showing
1 6 Smallwood Project Map
(2) Project works consisting of: (a) a reinforced concrete

hollow gravity spillway dam about 52 feet long, 25 feet high, and
50 feet wide at the base; (b) two steel Taintor gates on top of
the spillway crest, each 25.3 feet wide and 10 feet high; (c) a
right-side earth embankment about 100 feet long by a maximum of
40 feet high; (d) a left-side earth embankment about 550 feet
long by a maximum of 40 feet high; (e) a reservoir named
Smallwood Lake, with a surface area of about 500 acres and a
normal pool elevation of 704.8 feet National Geodetic Vertical
Datum; (f) a 55-foot-long, 27-foot-wide, and 65-foot-high
reinforced concrete powerhouse integral with the spillway;

(g) powerhouse equipment consisting of one vertical axis, cpen
flume turbine-generator unit rated at 1,200 kilowatts;

(h) transmission equipment; and (i) appurtenant facilities.

The project works generally described above are more
specifically shown and described by those portions of Exhibit A
and F that also form a part of the application for license and
that are designed and described as:

Exhibit A: The turbines and generators as described on page
A-1 of the Exhibit A filed July 24, 1989.

Exhibit F L . FERC_N L ipti
F-1 10810-1 Smallwood Survey Plan
F-2 10810-2 Smallwood Plan View
F-3 10810-3 Smallwood Spillway Section
F-4 10810-4 Smallwood Powerhouse Section
F-5 10810-5 Smallwood Embankment Section

(3) All of the structures, fixtures, equipment, or
facilities used to operate or maintain the project, all portable
property that may be employed in connection with the project, and
all riparian or other rights that are necessary or appropriate in
the operation or maintenance of the project.

(C) The Exhibits A, F, and G as designated in ordering
paragraph (B) above are approved and made part of the license.

(D) The following sections of the FPA are waived and
excluded from the license for this minor project:

4(b), except the second sgentence; 4(e), insofar as it
relates to approval of plans by the Chief of Engineers and the
Secretary of the Army; 6, insofar as it relates to public notice
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and to the acceptance and expression in the license of terms and
conditions of the Act that are waived here; 10(c), insofar as it
relates to depreciation reserves; 10(d); 10(f); 14, except
insofar as the power of condemnation is reserved; 15; 16; 19; 20;
and 22.

(E) This license is subject to the articles set forth in
Form L-9 {(October 1975), entitled, "Terms and Conditions of
License for Constructed Minor Project Affecting Navigable Waters
of the United States," and the following additional articles.

Article 201. The Licensee shall pay the United States the
following annual charges:

(1) From April 1, 1962, through September 30, 1994, for the
purpose of reimbursing the United States for the cost
of administration of Part I of the Federal Power Act
(FPA), a reasonable amount as determined in accordance
with the provisions of the Commission's regulations in
effect from time to time. The authorized installed
capacity for that purpose is 1,200 kilowatts (kW).

(2} From October 1, 1998, through August 31, 2028, for the
purpose of reimbursing the United States for the cost
of administration of Part I of the FPA, as determined
by the Commission, a reasonable amount as determined in
accordance with the provisions of'the Commission's
regqulations in effect from time to time. The
authorized installed capacity for that purpose is
1,200 kW. Under the regulations currently in effect,
projects with authorized installed capacity of less
than or equal to 1,500 kW will not be assessed an
annual charge.

Within six months of license issuance, the
Licensee shall file for Commission approval a plan for erosion
control in order to minimize shoreline erosion and bank
instability occurring in the project reservoir and the river area
downstream from the project dam and tailrace. Erosion control
measures in the plan shall adhere to the most recent version of
the Michigan Department of Transportation standards, and shall be

designed to allow pedestrian access while providing long-term
stability.

The plan shall include as a minimum:

(1) a summary description of the existing erosion control
program;

(2) a description of measures to monitor shoreline erosion
and bank instability caused by project operations;
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{3} descriptions, functional design drawings, and

topographic map locations of proposed new and enhanced
control measures;

(4) a description of how the control measures will allow
pedestrian access while providing long-term stability;

(5} identification of the Michigan Department of
Transportation standards used, and description of how
the pertinent standards would be adhered to;

(6) an implementation schedule;

(7) provisions for the Licensee's periodic review and
revision of the plan; and

(8) provisions for provide the results of its monitoring
program to the Michigan Department of Natural
Resources, other agencies, and property owners upon
request.

The Licensee shall prepare the plan after consultation with
the Michigan Department of Natural Resources and the Natural
Resources Conservation Service. The Licensee shall include with
the plan documentation of consultation, copies of comments and
recommendations on the completed plan, and specific description
of how the agencies' comments are accommodated by the plan. The
Licensee shall allow a minimum of 30 days for the agencies to
comment and to make recommendations before filing the plan with
the Commission. If the Licensee does not adopt a recommendation,
the filing shall include the Licensee's reasonsa, based on
project-specific information.

The Commission reserves the right to require changes to the
plan. No land-disturbing or land-clearing activities shall begin
until the Licensee is notified by the Commission that the plan is
approved. Upon Commission approval, the Licensee shall implement
the plan, including any changes required by the Commission.

Article 402. The Licensee must implement all reasonable and
prudent measures to ensure that the following water quality
standards are met whenever inflows to the projects are greater
than or equal to the 95-percent-exceedance inflow:

(1) Dissolved oxygen (DO) concentrations in the project's
tailwaters of not less than 5 milligrams per liter
{(mg/l) at all times; and

(2) monthly average temperatures downstream from the
project of no greater than:
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January ------ 42°F
February ----- 41°F
March -------- S3°F
April -------- 67°F
May ---------- 78°F
June --------- 85°F
July, August - 86°F
September ---- 80°F
October ------ 69°F
November ----- S6°F
December ----- 44°F

These monthly average temperatures may be exceeded for short
periods when natural water temperatures measured upstream of the
project exceed the 90th percentile occurrence of water

temperatures (i.e., the monthly average temperatures cited in
item No. 2 minus 5°F).

Within six months of license issuance, the Licensee shall
file for Commission approval a plan to monitor, and mitigate if
necessary, dissolved oxygen (DO} and temperature levels of the
Tittabawassee River downstream from the Smallwood Project. The
plan shall include provisions for: (1) monitoring of DO and
temperature downstream from Smallwood Dam with the sensor
locations and monitoring frequency determined in consultation
with the Michigan Department of Natural Resources (Michigan DNR)
and the U.S. Fish and Wildlife Service (FWS); and (2) description
of operating procedures developed in consultation with Michigan

DNR and FWS to alleviate water quality conditions which deviate
from the above limitg.

The Licensee shall prepare the plan after consultation with
Michigan DNR and FWS. The monitoring plan shall include
schedules for: (1) implementing the plan within 24 months of
license issuance; (2) consulting with Michigan DNR and FWS on the
regsults of monitoring; and (3) filing the results, agency

comments, and Licensee's response to agency comments with the
Commissgion,.

The Licensee shall include with the plan documentation of
consultation, copies of comments and recommendations on the
completed plan, and specific descriptions of how the agencies'
comments are accommodated by the plan. The Licensee shall allow
a minimum of thirty days for the agencies to comment and to make
recommendations before filing the plan with the Commission. If
the Licensee does not adopt a recommendation, the filing shall

include the Licensee's reasons, based on project-specific
information,
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The Commission reserves the right to require changes to the
plan. Upon Commission approval, the Licensee shall implement the
plan, including any changes required by the Commission.

Article 403. Within sixty days of the installation of
reservoir level gages required by Article 405, the Licensee shall
operate the Smallwood Project so that the project reservoir
elevation does not fluctuate more than 0.4 foot below or 0.3 foot
above the normal pool elevation of 704.8 feet National Geodetic
Vertical Datum (NGVD) except during the winter drawdown. The
Licensee shall begin the winter drawdown after December 15, and
shall complete the winter drawdown by January 15 of each year.
The Licensee shall complete the refill of the reservoir, thus
ending the winter drawdown period, prior to the surface water
temperature of the reservoir reaching 39°F. During the winter
drawdown, the Licensee shall operate the Secord Project so that
the reservoir level does not fall below 701.8 feet NGVD, and so

that the daily fluctuation in reservoir elevation does not exceed
0.7 foot.

The required reservoir elevations may be temporarily
modified if required by operating emergencies beyond the control
of the Licensee, and for short periods for project maintenance
purposes, upon mutual agreement between the Licensee and the
Michigan Department of Natural Resources. If the reservoir level
fluctuation is so modified, the Licensee shall notify the

Commigsion as soon as possible, but no later than ten days after
each such incident.

Axticle 404. The Commission reserves the authority to
require the Licensee to construct, maintain, and operate or to
provide for the construction, maintenance, and operation of such
fishways as may be prescribed by the Secretary of the U.S.
Department of the Interior.

Article 405. To ensure compliance with the reservoir
elevation requirements of Article 403, the Licensee, within 180
days of license issuance, shall file for Commission approval a
reservoir level gaging plan to monitor water surface elevations
in Smallwood Lake at intervals of 15 minutes or less.

The plan shall include, but not be limited to, (1) details
on the location, design, and calibration of the monitoring
equipment; (2) the method of data collection; (3) provisions for
compiling and storing the data; and (3) provisions for supplying
the data to the U.S. Fish and Wildlife Service (FWS), the U.S.
Geological Survey (USGS), and the Michigan Department of Natural
Resources (Michigan DNR) within thirty days of the agency's
request.
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The monitoring plan shall also include a schedule for:
{1) implementation of the monitoring program; (2) consultation
with the appropriate federal and state agencies concerning the
data from the monitoring; and (3) filing the data, agency

comments, and the Licensee's response to agency comments with the
Commission,

The Licensee shall prepare the plan after consultation with
Michigan DNR, FWS, and USGS. The Licensee shall include with the
plan, documentation of consultation, copies of comments and
recommendations on the completed plan after it has been prepared
and provided to the agencies, and specific descriptions of how
the agencies' comments are accommodated by the plan. The
Licensee shall allow a minimum of thirty days for the agencies to
comment and to make recommendations prior to filing the plan with
the Commission. If the Licensee does not adopt a recommendation,
the filing shall include the Licensee's reasons, based on
project-specific information.

The Commission reserves the right to require changes to the
plan. Upon Commission approval, the Licensee shall implement the
plan, including any changes required by the Commission.

Article 406. Within one year of license issuance, the
Licensee shall file for Commission approval a Bald Bagle
Management Plan to protect the federally listed as threatened

bald eagle {(Haliaeetus leucocephalug) and its habitat. The

Commission reserves the right to require changes to the plan.

The plan shall be developed in consultation with the U.S.
Fish and Wildlife Service (FWS) and the Michigan Department of

Natural Resources (Michigan DNR), and include, but not be limited
to the following:

(1) The results of a winter and breeding season survey of
bald eagles and a bald eagle habitat assessment of
project lands and waters, including descriptive and
mapped identification of any existing and potential

future eagle perching, roosting, nesting, and foraging
habitat areas;

(2) A proposed protocol and an implementation schedule for
an ongoing bald eagle monitoring program;

(3) Specific measures to maintain and protect any existing
and potential eagle habitat areas on project lands and
waters, including an implementation schedule;

(4) Specific measures to maintain and protect bald eagle
perch and roost trees on project lands, including an
implementation schedule; and
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(8) Procedures for notifying the Commission if potential
adverse impacts to eagles or their habitats arise as a
result of project operation or activities on project
lands or waters.

The Licensee shall include in the plan documentation of
consultation, copies of agency comments and recommendations on
the completed plan, and specific descriptiona of how the
agencies' comments are accommodated by the plan. The Licensee
shall allow a minimum of thirty days for the agencies to comment
and to make recommendations before filing the plan with the
Commission. If the Licensee does not adopt a recommendation, the
filing shall include the Licensee's reasons, based on
project-specific information.

Article 407. Within six months of license issuance, the
Licensee shall, in consultation with the Michigan Department of
Natural Resources (Michigan DNR), file for Commissaion approval a
plan to monitor purple loosestrife and Eurasian watermilfoil in

project waters. The Commission reserves the right to require
changes to the plan.

The plan shall include, but not be limited to: (1) a
deacription of the monitoring method; (2) a monitoring schedule;
and (3) a schedule for providing the monitoring results to
Michigan DNR; (4) documentation of agency consultation, including
copies of comments and recommendations on the completed plan; and

- {5) specific descriptions of how the agencies' comments are
accommodated by the plan. The Licensee shall allow a minimum of
thirty days for the agencies to comment and to make
recommendations before filing the plan with the Commission. If
the Licensee doea not adopt a recommendation, the filing shall

include the Licensee's reasons, based on project-specific
information.

If at any time during the period of license, Michigan DNR
demonstrates that purple loosestrife or Burasian watermilfoil is
significantly affecting fish and wildlife populations at the
project and that control measures are needed, and the Commission
agrees with those determinations, the Commission may require the
Licensee to cooperate with Michigan DNR and to undertake

reasonable measures to control or eliminate the weeds in project
waters.

Article 408. The Licensee, before starting any
land-clearing or land-disturbing activities within the project
boundary, including recreation developments at the project, shall
consult with the State Historic Preservation Officer.

If the Licensee discovers previously unidentified
archeological or historic properties during the course of
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constructing or developing project works or other facilities at
the project, the Licensee shall stop all land-clearing and land-
disturbing activities in the vicinity of the properties and
consult with the State Historic Preservation Officer.

In these instances, the Licensee shall file for Commission
approval a cultural resource management plan prepared by a
qualified cultural resource specialist after having consulted
with the State Historic Preservation Officer. The plan shall
include the following items: (1) a description of each
discovered property indicating whether it is listed, or eligible
to be listed, on the National Register of Historic Places; (2) a
description of the potential effect on each discovered property;
(3) proposed measures for avoiding or mitigating effects;

(4) documentation of the nature and extent of consultation; and

(5) a schedule for mitigating effects and conducting additional
studies.

The Licensee shall include with the plan documentation of
agency consultation, copies of agency comments and
recommendations on the completed plan, and specific descriptions
of how the agencies' comments are accommodated by the plan. The
Licensee shall allow a minimum of thirty days for the agencies to
comment and to make recommendations before filing the plan with
the Commission. If the Licensee does not adopt a recommendation,
the filing shall include the Licensee's reasons, based on site-
specific information,

The Commission reserves the right to require changes to the
plan. Upon Commission approval, the Licensee shall implement the
plan, including any changes required by the Commission.

Article 409. Within one year of license issuance, the
Licensee shall file for Commission approval a recreation plan for

the Smallwood Project. The Commission reserves the right to make
changes to the plan. ’

The plan shall be prepared in consultation with the Michigan

Department of Natural Resources (Michigan DNR) and shall include
the following:

(1} A fishing access site at the project dam that shall
include (a} directional signs; (b) a barrier-free
restroom; (c) access paths to the tailwater and dike
areas, restrooms, canoe portage, and parking areas;

(d) parking for 15 vehicles with designated barrier-
free parking spaces; (e) improved railed shoreline
fishing pier at the tailwater; and (f) improved railed

barrier-free fishing pier located on the dike shoreline
near the dam;
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(2) A canoe portage;

(3} Installation of signs that identify the project's
recreational facilities;

(4) Functional design drawings, costs for the improvements
to, or construction of, the required facilities; and

(5) A schedule for completing construction of the required
facilities within three years of license issuance.

The Licensee shall include with the plan documentation of
agency consultation, copies of comments and recommendations on
the completed plan, and specific descriptions of how the
agencies' comments are accommodated by the plan. The Licensee
shall allow a minimum of thirty days for the agencies to comment
before filing the plan with the Commission. If the Licensee does
not adopt a recommendation, the filing shall include the
Licensee's reasons, based on project-specific information.

No land clearing or land-disturbing activities shall begin
until the Licensee is notified by the Commission that the plan is
approved,

Article 410. (a) In accordance with the provisions of this
article, the Licensee shall have the authority to grant
permission for certain types of use and occupancy of project
lands and waters and to convey certain interests in project lands
and waters for certain types of use and occupancy, without prior
Commission approval. The Licensee may exercise the authority
only if the proposed use and occupancy is consistent with the
purposes of protecting and enhancing the scenic, recreational,
and other environmental values of the projects. For those
purposes, the Licensee shall alsoc have continuing responsibility
to supervise and control the use and occupancies for which it
grants permigsion, and to monitor the use of, and ensure
compliance with the covenants of the instrument of conveyance
for, any interest that it has conveyed, under this article. 1If a
permitted use and occupancy violates any condition of this
article or any other condition imposed by the Licensee for
protection and enhancement of the project's scenic, recreational,
or other environmental values, or if a covenant of a conveyance
made under the authority of this article is vioclated, the
Licensee shall take any lawful action necessary to correct the
violation. For a permitted use or occupancy, that action
includes, if necessary, canceling the permission to use and
occupy the project lands and waters and requiring the removal of
any non-complying structures and facilities.

(b) The type of use and occupancy of project lands and
waters for which the Licensee may grant permission without prior
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Commission approval are: (1) landscape plantings; (2) non-
commercial piers, landings, boat docks, or similar structures and
facilities that can accommodate no more than 10 watercraft at a
time and where said facility is intended to serve gingle-family
type dwellings; and (3) embankments, bulkheads, retaining walls
or similar structures for erosion control to protect the existing
shoreline,

To the extent feagible and desirable to protect and enhance
the project's scenic, recreational, and other environmental
values, the Licensee shall require multiple use and occupancy of
facilities for access to projects lands or waters. The Licensee
shall also ensure, to the satisfaction of the Commission's
authorized representative, that the use and occupancies for which
it grants permission are maintained in good repair and comply
with applicable state and local health and safety requirements.
Before granting permission for construction of bulkheads or
retaining walls, the Licensee shall: (1) inspect the site of the
proposed construction; (2) consider whether the planting of
vegetation or the use of riprap would be adequate to control
erosion at the site; and (3) determine that the proposed
construction is needed and would not change the basic contour of
the reservoir shoreline.

To implement this paragraph (b), the Licensee may, among
other things, establish a program for issuing permits for the
specified types of use and occupancy of project lands and waters,
which may be subject to the payment of a reasonable fee to cover
the Licensee's costs of administering the permit program. The
Commigsion reserves the right to require the Licensee to file a
description of its standards, guidelines, and procedures for
implementing this paragraph (b) and to require modification of
those standards, guidelines, or procedures.

(c) The Licensee may convey easements or rights-of-way
across, or leases of, project lands for: (1) replacement,’
expansion, realignment, or maintenance of bridges and roads for
which all necessary state and federal approvals have been
obtained; (2) storm drains and water mains; (3) sewers that do
not discharge into project waters; (4) minor access roads;

{5) telephone, gas, and electric utility distribution lines;

(6) non-project overhead electric transmission lines that do not
require erection of support structures within the project
boundary; (7) submarine, overhead, or underground major telephone
distribution cables or major electric distribution lines (69-kV
or less); and (8) water intake or pumping facilities that do not

extract more than one million gallons per day from a project
reservoir.

No later than January 31 of each year, the Licensee shall
file three copies of a report briefly describing for each
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conveyance made under this paragraph (c) during the prior
calendar year, the type of interest conveyed, the location of the
lands subject to the conveyance, and the nature of the use for
which the interest was conveyed.

{d} The Licensee may convey fee title to, easements or
rights-of-way across, or leases or project lands for: (1)
construction of new bridges or roads for which all necessary
gtate and federal approvals have been obtained; (2) sewer or
effluent lines that discharge into project waters, for which all
necessary federal and state water quality certification or
permits have been obtained; (3) other pipelines that cross
project lands or waters but do not discharge into project waters;
(4) non-project overhead electric transmission lines that require
erection of support structures within the project boundary, for
which all necessary federal and state approvals have been
obtained; (5} private or public marinas that can accommodate no
more than 10 watercraft at a time and are located at least one-
half mile from any other private or public marina;

(6) recreational development consistent with an approved Exhibit
R or approved report on recreational resources of an Exhibit E;
and {(7) other uses, if: (i) the amount of land conveyed for a
particular use is five acres or less; (ii) all of the land
conveyed is located at least 75 feet, measured horizontally, from
the edge of the project reservoir at normal maximum surface
elevation; and (iii) no more than 50 total acres of project lands
for the project development are conveyed under this clause {d) (7)
in any calendar year.

At least forty-five days before conveying any interest in
project lands under this paragraph (d), the Licensee must submit
a letter to the Director, Office of Hydropower Licensing, stating
its intent to convey the interest and briefly describing the type
of interest and location of the lands to be conveyed (a marked
exhibit G or K map may be used), the nature of the proposed use,
the identity of any federal or state agency official consulted,
and any federal or state approvals required for the proposed use.
Unless the Director, within forty-five days from the filing date,
requires the Licensee to file an application for prior approval,

the Licensee may convey the intended interest at the end of that
period.

(e} The following additional conditions apply to any
intended conveyance under paragraph (c) or (d) of this article:

(1) Before conveying the interest, the Licensee shall
consult with federal and state fish and wildlife or
recreation agencies, as appropriate, and the State
Historic Preservation Officer.
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(2) Before conveying the interest, the Licensee shall
determine that the proposed use of the lands to be
conveyed is not inconsistent with any approved exhibit
R or approved report on recreational resources of an
exhibit E; or, if the project does not have an approved
exhibit R or approved report on recreational regsources,
that the lands to be conveyed do not have recreational
value,.

(3) The instrument of conveyance must include covenants
running with the land adequate to ensure that: (i) the
uge of the land conveyed shall not endanger health,
create a nuisance, or otherwise be incompatible with
overall project recreational use; and (ii) the grantee
shall take all reasonable precautions to insure that
the construction, operation, and maintenance of
8tructures or facilities on the conveyed lands will
occur in a manner that will protect the scenic,
recreational, and environmental values of the project.

{4) The Commission reserves the right to require the
Licensee to take reasonable remedial action Lo correct
any violation of the terms and conditions of thisg
article, for the protection and enhancement of the
project's scenic, recreational, and other environmental
values.

(f) The conveyance of an interest in project lands under
this article does not in itself change the project boundaries.
The project boundaries may be changed to exclude land conveyed
under this article only upon approval of revised exhibit G or
K drawings (project boundary maps) reflecting exclusion of that
land. Lands conveyed under this article will be excluded from
the project only upon a determination that the lands are not
necessary for project purposes, such as operation and )
maintenance, flowage, recreation, public access, protection of
environmental resources, and shoreline control, including
shoreline aesthetic values. Absent extraordinary circumstances,
proposals to exclude lands conveyed under this article from the
project shall be consolidated for consideration when reviged
exhibit G or K drawings would be filed for approval for other
purposes.

(g} The authority granted to the Licensee under this
article shall not apply to any part of the public lands and
reservations of the United States included within the project<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>